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1.  This writ petition has been filed challenging the notification
n0.3130/9-1-2022-88T.A./22 Lucknow dated 13.10.2022 issued by
the State Government in exercise of powers under clause (2) of
Article 243-Q of the Constitution of India read with sub-section (2)
of Section 3 of the Uttar Pradesh Municipalities Act, 1916'
including the areas specified in the Schedule appended to the
notification in the transitional area of Nagar Panchayat Barsana in
District Mathura for purpose mentioned in Part IX-A of the
Constitution. The petitioners are aggrieved by this notification
insofar as it relates to inclusion of Gram Panchayat Barsana Dehat
in the aforesaid transitional area of Nagar Panchayat Barsana.

Also under challenge is an order dated 20.9.2022 passed by
the District Panchayat Raj Officer, Mathura pursuant to the
notification dated 15.9.2022 issued by the State Government, which
is a draft notification published for information to all concerned and
with a view to invite objections and suggestions as required under
sub-section (1) of Section 4 of the Act, 1916 whereby it has been

directed that in respect of the works that have been executed with
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regard to the village corpus accounts pertaining to Gram Panchayat,
payments of the same would be done on priority basis. It was
further directed that no further amount would be credited to the
corpus account of the Gram Panchayats and if any works are
executed by the Gram Panchayat in anticipation of funds, they

would be responsible for the same.

2.  The facts as appearing from the record of the writ petition are
that the petitioner no.2 was elected as Pradhan of Gram Panchayat
Barsana Dehat, Vikas Khand-Nand Gaon, Tehsil-Goverdhan,
District Mathura for the term of 2021-2026 with the present term of
the petitioner being slated to be continued till 1.2.2026; that ten
work orders were issued by the Gram Panchayat and approximately
40% of the works have been completed; that 80% of the population
of the Gram Panchayat is extremely poor and jobless and most of
the persons are dependent upon the facilities provided by the State
Government in scheme such as MNREGA, Khadi Gramodhyog
etc.; that the petitioner-Gram Panchayat, is famous for its various
religious and historical places; that a notification no.2775/9-1-2022-
88 T.A./22 Lucknow dated 15.9.2022 was issued by the Governor
in exercise of powers under clause (2) of Article 243-Q of the
Constitution read with sub-section (2) of Section 3 of the Act, 1916
proposing to include several areas including the areas of Gram
Panchayat Barsana Dehat in the transitional area of Nagar
Panchayat Barsana with a view to invite objections and suggestions
in respect thereof as required under sub-section (1) of Section 4 of
the Act, 1916. This notification provided that objections or
suggestions, if any, with respect to the proposed notification should
be sent in writing addressed to the Pramukh Sachiv, U.P. Shasan,
Nagar Vikas, Anubhag-I, Bapu Bhawan, Lucknow. It was specified

that only such objections and suggestions shall be taken into
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consideration as are received within seven days from the date of
publication of that notification in the Gazette. Admittedly, this
notification was published in the Gazette on 15.9.2022. The area of
Barsana Dehat is also included in the Schedule to the notification.
An objection dated 19.9.2024 was sent by the petitioner no.2, inter
alia, to the Pramukh Sachiv by recorded delivery of India Post
bearing Consignment No.EU 910597843IN. It is stated with proof
that the item was delivered on 20.9.2022 (as per tracking report). It
is stated that the objection filed by the petitioners has not been
considered prior to issuing the notification dated 30.10.2022 under
sub-section (2) of Section 3 of the Act, 1916 and the area of
Barsana Dehat has been included in the transitional area of Nagar

Panchayat Barsana.

3.  The contention of the learned counsel for the petitioners is
two fold. Firstly, it is contended that as per the mandate of Section
4 of the Act, 1916, since the objection of the petitioners having
been demonstrated to have been received by the addressee at its
office within the time specified in the notification aforesaid dated
15.9.2022, the respondents were bound to consider the same and
that having not been done, the notification dated 13.10.2022 under
sub-section (2) of Section 3 of the Act, 1916 is liable to set aside
insofar as inclusion of the area of Barsana Dehat in the transitional
area of Nagar Panchayat Barsana is concerned. Secondly, it is
stated that 80% families in village Gram Panchayat Barsana Dehat
are poor and belong to the labourer class, who are availing benefit
of the scheme in MNREGA for purposes of their livelihood and
inclusion of the area of Barsana Dehat in Nagar Panchayat Barsana
would be violative of the criteria prescribed in the Government

Order dated 10.11.2014 that has been enclosed as Annexure-10 to
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the writ petition. Learned counsel for the petitioners in support of
his contentions has relied upon a judgment of this Court in the case
of Surjit & 5 Ors. vs. State of U.P. & 2 Ors.? and the judgment of
the Supreme Court in the case of State of U.P. & Ors. vs. Pradhan
Sangh Kshetra Samiti & Ors.’.

4. In the counter affidavit filed on behalf of the respondent
nos.1 and 2, it has been stated that the notification under Section
4(1) of the Act, 1916 was issued on 15.9.2022 providing
opportunity of filing objections within seven days and the said
notification was published in two daily newspapers of 18.9.2022.
The objections/suggestions that were received within the time
provided in the notification dated 15.9.2022 were decided on
26.9.2022 by the State Government. It has further been stated that
as per record, the petitioners' objection dated 19.9.2022 was not
received within the time provided under the notification dated
15.9.2022 and, therefore, there was no occasion to consider the
objection of the petitioners; that a total of 14 objections were
received till 23.9.2022, which was decided by the State
Government on 26.9.2022; that the State Government through
Government Orders dated 31.1.2015 and 23.11.2020 prescribed the
standards / criteria for inclusion of any area in transitional area of a
Nagar Panchayat as per the Act, 1916. The copies of the
Government Orders have been enclosed along with the counter

affidavit.

5. It is pertinent to mention here that the statement of the
petitioners that objection was filed on 19.9.2022 and the copy of the

same had been forwarded/sent to the respondent no.1 by way of

2 2022 (11) ADJ 111 (DB)
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registered post as well as by email, which was received by the
office of the respondents on 20.9.2022, has not been specifically
denied. A copy of the objections dated 19.9.2022 alongwith proof
of despatch by recorded delivery as well as the tracking report have

been enclosed as Annexure-6 to the writ petition.

6. It has been urged by learned Additional Advocate General
appearing for the State of U.P. that a total of 14 objections were
received by the State Government which had been duly decided by
means of the orders passed on 26.9.2022 and duly recorded in an
office memorandum of 26.9.2022 filed alongwith the counter
affidavit. The contention is that no opportunity of hearing was
required to be given to the petitioners and, moreover, the objections
raised by the petitioners in the letter dated 19.9.2022 are
substantially the same as raised by other 14 objectors whose
objections were duly considered and decided on 26.9.2022. It is
stated that no useful purpose would be served in considering the
objections of the petitioners dated 19.9.2022 separately as the same
stood addressed while disposing of the aforestated 14 objections on
26.9.2022. In support of his contention, learned Additional
Advocate General has relied upon the judgment of the Uttarakhand
High Court in Narendra Singh Rana vs. State of Uttarakhand &
Ors.* and a judgment of a Division Bench of this Court in Nagar

Palika Parishad & Ors. vs. State of U.P. & Ors.’.

7. Sections 4, 3 and 5 of the Act, 1916 read as follows:-

“4, Preliminary procedure to issue notification. - (1) Before
the issue of a notification referred to in Section 3, the Governor
shall publish in the Official Gazette and in a paper approved by
it for purposes of publication of public notices, published in the
district or, if there is no such paper in the district, in the division
in which the local area covered by the notification is situate and

4 AIR 2017 UTTARAKHAND 3
5 2010 (3) ADJ 703 (DB)
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cause to be affixed at the office of the District Magistrate and at
one or more conspicuous places within or adjacent to the local
area concerned a draft in Hindi or the proposed notification
along with a notice stating that the draft will be taken into
consideration on the expiry of the period as may be stated in the
notice.

(2) The Governor shall, before issuing the notification consider
any objection or suggestion in writing which it receives from
any person, in respect of the draft within the period stated.

3. Declaration etc. of transitional area and smaller urban
area. -(1) Any area specified by the Governor in a notification
under clause (2) of Article 243-Q of the Constitution with such
limits as are specified therein to be a transitional area or a
smaller urban area, as the case may be.

(2) The Governor may, by a subsequent notification under
clause (2) of Article 243-Q of the Constitution, include or
exclude any area in or from a transitional area or a smaller urban
area referred to in sub-section (1), as the case may be.

(3) The notifications referred to in sub-sections (1) and (2) shall
be subject to the condition of the notification being issued after
the previous publication required by Section 4 and
notwithstanding anything in this section, no area which is, or is
part of, a cantonment shall be declared to be a transitional area
or a smaller urban area or be included therein under this section.

5. Effect of including area in transitional area or smaller
urban area. - Where by a notification referred to in sub-section
(2) of Section 3 the Governor includes any area in a transitional
area or smaller urban area, such area shall thereby become
subject to all notifications, rules, regulations, bye-laws, orders,
directions, issued or made under this or any other enactment and
in force throughout the transitional area or smaller urban area, at
the time immediately preceding the inclusion of the area.”

8. A perusal of sub-section (1) of Section 4 of the Act, 1916
reflects that it mandates that before the issue of a notification
referred to in Section 3, the Governor shall publish in the Official
Gazette and in a paper, approved by it for purposes of publication
of public notices, published in the district or, if there is no such
paper in the district, in the division in which the local area covered
by the notification is situate and cause to be affixed at the office of
the District Magistrate and at one or more conspicuous places

within or adjacent to the local area concerned, a draft in Hindi of
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the proposed notification alongwith a notice stating that the draft
will be taken into consideration on the expiry of the period as may
be stated in the notice. Sub-section (2) of Section 4 mandates the
Governor to consider any objection or suggestion in writing which
it receives from any person in respect of the draft before issuing the
notification under Section 3.

Therefore, the draft notification in Hindi is mandated to be
published: (i) in the Official Gazette; (ii) in a paper approved by the
Governor for purposes of publication of public notices published in
the district; (iii) or, if there is no such paper in the district, in the
division in which the local area covered by the notification is
situate; (iv) cause to be affixed at the office of the District
Magistrate; and (v) at one or more conspicuous places within or
adjacent to the local area concerned specifying that draft will be
taken into consideration on the expiry of the period as may be
stated in the notice. It is evident that the legislation mandates wide,
effective and mandatory notice so that the persons living within the
area or areas covered by the draft notification have adequate
opportunity of accessing information about the proposed transition
of those areas as contemplated under Article 243-Q of the
Constitution. Sub-section (2) of Section 4 gives a democratic right
to every person living in the area sought to be be covered by the
notification to submit any objection or suggestion in writing in

respect of the draft within the period stated therein.

9. Sub-section (3) of Section 3 of the Act, 1916 provides that
the notification referred to in sub-sections (1) and (2) of Section 3
shall be subject to the condition of the notification being issued
after the previous publication required by Section 4. As such, the

essential requirement of compliance of Section 4 has been
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highlighted by this provision of Section 3 of the Act, 1916.

10. Section 5 of the Act, 1916 provides the consequence of a
notification referred to in sub-section (2) of Section 3 made by the
Governor mandating such area to become subject to all
notifications, rules, regulations, bye-laws, orders, directions, issued
or made under the Act, 1916 or any enactment and in force
throughout the transitional area or the smaller urban area at the time

immediately preceding the inclusion of the area.

11. Thus, the notification under Section 3 visits the persons
living in the area notified with several civil consequences that may
include taxation on properties, deprivation of benefits from
government programs and schemes for village areas, etc. Under
such circumstances, which may bring about drastic changes in the
various aspects of lives of persons, the opportunity of making
objections and /or suggestions after publication of draft notification
and due consideration of the same by the Governor, are vital and
mandatory requirements of the statute. It is true that there is no
issue regarding deprivation of property of the petitioners, however,
it is a matter of consideration that collective benefits that accrue to
people living in the gram panchayat area prior to such notification
are sought to be taken away in the name of perceived benefits of
such area being included in the Nagar Panchayat. Therefore, each
person resident of such area which is subject to such notification, is
a stakeholder and is conferred a right by the Act, 1916 to make
suggestions and objections as the case may be. Such suggestions
and objections, when duly filed, have to be accorded due
consideration by the Governor, and the State Government cannot

brush aside an objection by means of a general denial on the ground
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that it was not received within the time provided in the draft
notification where it has been demonstrated by the petitioner that
the objection was duly dispatched and the delivery report of the

postal department reflects its delivery to the addressee.

12. Now to consider the contention on behalf of the respondents
that the objections of the petitioner are the same as those raised by
other 14 objectors which were duly considered, a bare perusal of

the objections filed by the petitioner reflects otherwise.

13. Annexure 6 to the writ petition is the letter sent by the
petitioners, which is dated 19.9.2022. This letter reads as under:-

“« a7 H, faie: 19.09.2022

S wRg e
IR U IR TR fIBRT 3T
Y, o TETS

Y- I dRId SREMT 28T Bl ¥R TRId SR & fOdR & Hae 5 IR
U9 INBR gNT i 15/17/9/2022 TEAT 2775/9-1-22-88 S0T-/22 & Fae

I,

3T ST PRI & fob I TamId SR <81 H 80% URAR TR
T F9IgY & S fF "MGNREGA” & T80 A9IGY I<b &l AT Sfia AT
IR B AR I TR @RI SRAT A Afferd 5 at 9ga IRaRT &1 AsR
§E B TG 3R RIS Iue B S| U AR gt St gRT gied
I SR b @t I e, Afdelr |qerfhexy & folt NRLM @ 3
IRBR AT I JFI0T G 81 ST TR UarRid SRAT $1 afe A1
AR 81T & O TRI9 @fth IR TR IR, S IR Uq faotelt I 31fiRed vl
T SITeT| SRRy AR o & @Ml WR RIS a1eT 96 SIQ 3R S9!
e A9 B § BISISAT BT T BT U<l T 919 darrd o JHr
faReTR # SgRI T & S fUeet a¥ 2021 # BT T9RIT A §Y & o
I 9 U9 9eg Faffed gu 8 g & SghR W ST §RT g g9
GRS P 8T Tord 8 AYRT Siet &Y S a1 damdi &1 di 1 favar
o1 & g8 R 2021 5 ®1g off A & SR W1 & S Wge H g @
ARIR Ta 8T s H 18T s <8I | I GE | BRI dri T HEHi GRT
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SRT & Y AR AT 77 38T 8 @ TWIq ST Y 9elTs oG Pbs PR &
R R I 32 81 S W I5d T1a IS AT et IHem sRR Rig Sl
TR BT 37: SRAMT TR TR & fRAR § U1 = SR <81 & FoI
T, T T T T TR b AR Bl I B

31 ARG W e & O I TarId SR <81 Y ST b R H
ST GRT g g MG & R RIY 971 32 BRAT Pl ISP DRIDI I 811 T
T TARIE ST Q8T Bl TR GaRd SR & R & wriargt e &
WY 3R I YA SRAMT <8Td dF I Uaad & I foar S|

Q:]'?;] o ] E] a
Teff

T SRET L), I TR e UF TTARA

I ORI ST <8ld

forepTaRgS Aea/daita-TRaeH

Sretr-AgRT

14. The aforesaid letter reflects that apart from the objection that
80% of the families are poor and belonged to the labour class, who
are carrying on the livelihood by working as labour under the
MNREGA Scheme, and that many of the families would lose their
livelihood and will become unemployed, it has also been stated that
various Schemes initiated by the Chief Minister relating to Khadi
Gramodhyog, Women Empowerment and other Government
Schemes would not be available; that many development schemes
are being got done by the Gram Panchayat on a war footing for the
benefit of poor public which would be directly affecting the poor
public; that Panchayat elections at three levels were held in the
previous year 2021, in which the Gram Pradhan and members had
been elected, and, therefore, it would be wrong to remove the
elected representatives in view of the Constitution of India. It is
pertinent to note that the aforesaid letter has also been signed by
about 40 other persons. Annexure-3 to the counter affidavit contains

the decisions of the Government taken on the objections received
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from 14 other persons in the concerned Gram Panchayat. Perusal of
those objections reflects that though certain issues are common,
however, other objections that have been raised in the objections
filed by the petitioners do not find mention in the objections
considered and disposed of by the Government. The objections
appearing in Annexure CA-3 to the counter affidavit are collated
and are as follows:-

“(G) TR VETT Y, ST VEI0T U, AT 99107 O3, ST Y907 O3, fderer

U, JETavT YN, g JEI0 0 S71fS A H T

(i) T AISHT & 3FTe 300 W 3Tfeids SHfiep SRISFIR & SR

(i)  STEARYAT F a T TRICT FHTH & STRAM

(iv) TR uifd § g AfHfrd 89 & SR el e &1 T 96 SRR

T4 T[EIR, TATR o HY AT 8 ST
W) TR UIfSrT 7 | Teiter BT yRad= & SR

15. In the case of Sujit Kumar (supra) relied upon by learned
counsel for the petitioners, this Court observed that the object of
Section 4 is to provide opportunity to the general public to file
objections against the proposal. The objection could be on various
aspects, which is an invaluable right conferred in the general public,
with avowed object of strengthening their hands in all facets of

local self governance.

16. The judgments relied upon on behalf of the respondents are
of no assistance to the respondents.

In the judgment in the case of Narendra Singh Rana
(supra), other connected writ petitions were also decided. The case
of the petitioner in one petition was that there was no warrant for
notifying the Panchayat in question as a Nagar Panchayat.
Primarily, reliance was placed on a Government Order of 1986 that

specified various conditions for declaring a Nagar Panchayat. In
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another connected writ petition, the case of the Government was

that no objections were received within time and, therefore, the

contention was that without considering any of the objections, the

area had been notified as Nagar Panchayat. The Court observed in

paragraph 14 thereof that for constituting an area into a Nagar

Panchayat, the Government is obliged to follow the procedure laid

down in Section 4 of the Municipalities Act. Objections are to be

invited and the objections which are received within the time are to

be considered. On the contention raised by one of the counsel for

the petitioner therein that the petitioner was not given an

opportunity of being heard, the Court observed that if the objections

which are filed in time are considered and the decision is taken,

then it may not be open to challenge on the ground that the person
was not given a personal hearing. The Court observed as follows:-

“24. Principles of natural justice are the contribution

of the courts towards the cause of justice. Principles of

natural justice are observed in various contexts and in

various ways. In some situations, the right to represent

against a proposed action would suffice. In other cases, it

may be necessary to give a right of personal hearing. Even

a right of personal hearing may be afforded to a person

unaided by service of a legal practitioner in some

situations; but, there may be situations, which may demand

that a person be assisted by a qualified practitioner of law

which alone would satisfy the requirements of justice.

Therefore, it would all depend on the context, the object,

the implications involved in the practicality of complying

with the various aspects of natural justice and far more
importantly, the actual provisions of the governing statute.”

17. In the aforesaid case of Narendra Singh Rana, the petitioner
therein placed reliance on the decision of the Supreme Court in the
case of Baldev Singh & Ors. vs. State of Himachal Pradesh &

Ors.%, wherein the Supreme Court had considered the case of State

6 (1987)2 SCC 510
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of Orissa vs. Sridhar Kumar Mallik’ and it was noted that the
Orissa Act provides in clear terms a right of hearing, whereas
Section 256 of the Himachal Pradesh makes no such provision but
the settled position in law is that where exercise of a power results
in civil consequences to the citizens unless the statute specifically
rules out the application of natural justice, the rules of natural
justice would apply. Under the facts and circumstances, the Court in
Narendra Singh Rana observed that it would not be proper to
invalidate the notification under the Act in question on the ground
that the petitioner was not given an opportunity of hearing. It is
pertinent to mention here that in that case the objections of the
petitioner were considered. However, the Court was of the opinion
that matters being raised in the petition that seek a merit review
cannot be a valid ground to maintain the writ petition. There was,
however, one aspect in the case of Narendra Singh Rana that
troubled the Court which appears in paragraph 40 of the judgment
and reads as follows.

“40. There is one aspect, which we must, however,
indicate, which troubles us. In these cases, we notice that
seven days' time alone was granted for the filing of the
objections and suggestions when publication was made
under Section 4. It is not as if the matter is so urgent that
such a short notice is to be given. Though the petitioners
have not raised any complaint as such against the short
period, and we need not actually pronounce on this; but, we
certainly think that in future, Government must apply its
mind to it and give reasonable time to persons concerned to
raise objections for proposal and also apply its mind to the
matter.”

18. In the cited case of Nagar Palika Parishad, one of the
challenges made to the notification was that the extension of the
area of Nagar Palika Parishad was hurriedly taken without issuing

and publishing the primary notification as provided under Section

7 AIR 1985 SC 1411
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4(1) of the Act, 1916. The Court found the challenge on this aspect
to be baseless inasmuch as a draft notification under Section 4 of
the Act, 1916 was published in the official Gazette and objections
were invited. Certain objections/suggestions were received which
included a representation of the petitioner. All the representations
were considered and it was found by the Court that the other
representations that were duly decided in detail with reasons, were
on the same line as that of the petitioner’s representation and,
therefore, the contention that the objections of the petitioner were

not decided with reasons, was found to have no force.

19. However, in the instant case, the facts are different. The
objections of the petitioners were never considered. Under the
circumstances, the notification and the order impugned in the writ
petition cannot be sustained so far as they relate to Village Barsana

Dehat.

20. The writ petition is, accordingly, allowed and the impugned
notification dated 13.10.2022, insofar as it relates to Village-
Barsana Dehat, Vikas Khand-Nand Gaon, Tehsil-Goverdhan,
District Mathura, is quashed and the order dated 20.9.2022 passed
by the respondent no.5, insofar as it relates to Village-Barsana
Dehat is quashed.

Order Date :- 11.11.2024
SK
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