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JUDGMENT   (Per Jitendra Jain J)  :-  

1. Heard learned counsel for the parties.Heard learned counsel for the parties.

2. TThis appeal is filed under Section 35G of the Central Excisehis appeal is filed under Section 35G of the Central Excise  

Act, 1944 by the Appellant-Assessee proposing the following substantialAct, 1944 by the Appellant-Assessee proposing the following substantial   

questions of law arising out of the Tribunal’s order dated 27 Februaryquestions of law arising out of the Tribunal’s order dated 27 February  

2024:-2024:-

QUESTIONS OF LAWQUESTIONS OF LAW

“(1) “(1) Whether the Tribunal erred in holding that there was no reversal ofWhether the Tribunal erred in holding that there was no reversal of   
Cenvat Credit merely because the reversal was in the form of debitCenvat Credit merely because the reversal was in the form of debit   
in the Cenvat register, at the time of issuing the sales invoice?in the Cenvat register, at the time of issuing the sales invoice?

(2) (2) Whether Whether the Tribunal erred in equating the Cenvat Credit reversalthe Tribunal erred in equating the Cenvat Credit reversal   
with utilization in as much as utilization of Cenvat Credit is forwith utilization in as much as utilization of Cenvat Credit is for   
payment  of  excise  duty,  whereas  in  the  present  case  admittedlypayment  of  excise  duty,  whereas  in  the  present  case  admittedly   
excise duty was paid on receipt from the buyer and not throughexcise duty was paid on receipt from the buyer and not through   
Cenvat Credit?Cenvat Credit?

(3) (3) Whether,  in  the  absence  of  prescribed  method  for  reversal  ofWhether,  in  the  absence  of  prescribed  method  for  reversal  of   
Cenvat Credit, has the Tribunal erred in not accepting the methodCenvat Credit, has the Tribunal erred in not accepting the method   
adopted by the Appellant.adopted by the Appellant.

(4) (4) Whether the impugned order is sustainable in upholding the equalWhether the impugned order is sustainable in upholding the equal   
penalty  by  the  non-speaking  and  without  reasons  order  on  thepenalty  by  the  non-speaking  and  without  reasons  order  on  the   
issue of extended period of limitation, and consequently, penalty?issue of extended period of limitation, and consequently, penalty?

(5)(5) Whether a legitimate demand can be raised to recover the CENVATWhether a legitimate demand can be raised to recover the CENVAT   
Credit availed on inputs despite there being a reversal of the entireCredit availed on inputs despite there being a reversal of the entire   
availed  CENVAT  Credit  and  no  loss  being  suffered  by  theavailed  CENVAT  Credit  and  no  loss  being  suffered  by  the   
exchequer?exchequer?

(6)(6) Whether  penalty  can  be  imposed  as  a  matter  of  course  in  aWhether  penalty  can  be  imposed  as  a  matter  of  course  in  a   
mechanical manner without given reasons for such imposition ofmechanical manner without given reasons for such imposition of   
penalty?penalty?

(7)(7) Whether a patently and solely punitive action on part of the exciseWhether a patently and solely punitive action on part of the excise   
authorities in seeking to recover the CENVAT credit and imposingauthorities in seeking to recover the CENVAT credit and imposing   
interest and penalty is justifiable and permissible despite a reversalinterest and penalty is justifiable and permissible despite a reversal   
of the entire amount of CENVAT Credit availed on inputs resultingof the entire amount of CENVAT Credit availed on inputs resulting   
in no loss being caused / suffered by the exchequer?in no loss being caused / suffered by the exchequer?

(8)(8) Whether in the facts and circumstances of the case and in law, theWhether in the facts and circumstances of the case and in law, the   
demand of Rs.5,63,66,047/- raised by the Commissioner of Centraldemand of Rs.5,63,66,047/- raised by the Commissioner of Central   
Excise, Thane-II vide the Show Cause Notice dated 5Excise, Thane-II vide the Show Cause Notice dated 5 thth September September   
2014 for the period August 2009 to September 2012 is barred by2014 for the period August 2009 to September 2012 is barred by   
limitation?limitation?
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Brief factsBrief facts :- :-

3. The  Appellant  is  engaged  in  the  manufacture  of  polymerThe  Appellant  is  engaged  in  the  manufacture  of  polymer  

emulsions, which are used in paint, textiles and adhesive industries. Foremulsions, which are used in paint, textiles and adhesive industries. For   

the product's manufacture, the primary raw material, i.e., Vinyl Acetatethe product's manufacture, the primary raw material, i.e., Vinyl Acetate  

Monomer, is imported by the Appellant and stored in Customs BondedMonomer, is imported by the Appellant and stored in Customs Bonded  

Warehouses. The Appellant cleared the said Vinyl Acetate Monomer toWarehouses. The Appellant cleared the said Vinyl Acetate Monomer to  

their customers directly from the said Custom Bonded Warehouse buttheir customers directly from the said Custom Bonded Warehouse but  

maintained the records in such a manner that the said raw material wasmaintained the records in such a manner that the said raw material was   

received  in  the  factory  and  subsequently  cleared  from  the  factoryreceived  in  the  factory  and  subsequently  cleared  from  the  factory  

without bringing the said goods into the factory. This was done to takewithout bringing the said goods into the factory. This was done to take  

Cenvat Credit of the admissible duties and issue a central excise invoiceCenvat Credit of the admissible duties and issue a central excise invoice   

to  clear  the  same  to  their  customers  by  debiting  the  Cenvat  Creditto  clear  the  same  to  their  customers  by  debiting  the  Cenvat  Credit   

account  and  passing  on  the  credit  to  their  customers.  This  account  and  passing  on  the  credit  to  their  customers.  This  modusmodus   

operandioperandi was unearthed by the Respondent-Revenue. After a detailed was unearthed by the Respondent-Revenue. After a detailed  

investigation, a show cause notice dated 5 September 2014 was issuedinvestigation, a show cause notice dated 5 September 2014 was issued  

by  invoking  a  larger  period  of  limitation  since,  according  to  theby  invoking  a  larger  period  of  limitation  since,  according  to  the   

Respondent-Revenue, there was suppression, fraud etc. on the part ofRespondent-Revenue, there was suppression, fraud etc. on the part of  

the  Appellant-Assessee  in  doing  so.  The  show cause  notice  and  thethe  Appellant-Assessee  in  doing  so.  The  show cause  notice  and  the   

statement recorded of the Appellant’s representative and its customersstatement recorded of the Appellant’s representative and its customers  

were also enclosed.were also enclosed.

4. On 23 December 2014, the aforesaid show cause notice cameOn 23 December 2014, the aforesaid show cause notice came  

to be adjudicated by the Commissioner of Central Excise, Thane, whoto be adjudicated by the Commissioner of Central Excise, Thane, who  
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passed  an  order  disallowing  the  Cenvat  Credit  of  Rs.passed  an  order  disallowing  the  Cenvat  Credit  of  Rs.5,63,66,047/-5,63,66,047/-  

wrongly availed and utilised by the Appellant during the period Augustwrongly availed and utilised by the Appellant during the period August   

2009 to September 2012 and ordered the recovery of the said amount.2009 to September 2012 and ordered the recovery of the said amount.  

By this order, a penalty of Rs.6,82,11,154/- was also imposed on theBy this order, a penalty of Rs.6,82,11,154/- was also imposed on the  

Appellant under Rule 15(2) of the Cenvat Credit Rules, 2004, read withAppellant under Rule 15(2) of the Cenvat Credit Rules, 2004, read with  

Section 11AC of the Central Excise Act, 1944. The Commissioner alsoSection 11AC of the Central Excise Act, 1944. The Commissioner also  

imposed a penalty on the Managing Director and ordered the reversal ofimposed a penalty on the Managing Director and ordered the reversal of   

other Cenvat Credit with which we are not concerned in the presentother Cenvat Credit with which we are not concerned in the present   

appeal  since  the  relief  on the  other  issues  has  been granted  by  theappeal  since  the  relief  on the  other  issues  has  been granted  by  the  

Tribunal.  Being  aggrieved  by  the  said  Order-in-Original  of  theTribunal.  Being  aggrieved  by  the  said  Order-in-Original  of  the  

Commissioner, the Appellant appealed to the Tribunal, raising variousCommissioner, the Appellant appealed to the Tribunal, raising various  

grounds.grounds.

5.   The  Tribunal,  vide  its  order  dated  27  February  2024,The  Tribunal,  vide  its  order  dated  27  February  2024,  

confirmed  that  the  Order-in-Original,  whereby  Cenvat  Credit  ofconfirmed  that  the  Order-in-Original,  whereby  Cenvat  Credit  of  

Rs.Rs.5,63,66,047/-  5,63,66,047/-  was  disallowed  and ordered  to  be  recovered  alongwas  disallowed  and ordered  to  be  recovered  along  

with interest and penalty, was set aside. Insofar as other demands andwith interest and penalty, was set aside. Insofar as other demands and  

penalties are concerned, the same were set aside. penalties are concerned, the same were set aside. 

6. Aggrieved  by  the  aforesaid  order  of  the  Tribunal,  theAggrieved  by  the  aforesaid  order  of  the  Tribunal,  the  

Appellant has preferred the present appeal on substantial questions ofAppellant has preferred the present appeal on substantial questions of   

law referred to hereinabove. Question No.(1) to Question No.(7) dealslaw referred to hereinabove. Question No.(1) to Question No.(7) deals  

with the confirmation by the Tribunal of the Order-in-Original dealingwith the confirmation by the Tribunal of the Order-in-Original dealing  

with Cenvat Credit of Rs.with Cenvat Credit of Rs.5,63,66,047/-5,63,66,047/- along with interest and penalty. along with interest and penalty.  
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Question No.(8) deals with the show cause notice dated 5 July 2014Question No.(8) deals with the show cause notice dated 5 July 2014  

being barred by limitation. being barred by limitation. 

7. We have heard Mr. Vikram Nankani, learned Senior AdvocateWe have heard Mr. Vikram Nankani, learned Senior Advocate  

for  the  Appellant  and  Mr.  Ram  Ochani,  learned  counsel  for  thefor  the  Appellant  and  Mr.  Ram  Ochani,  learned  counsel  for  the  

Respondent. Respondent. 

8. We first propose to decide Question No.(8) which deals withWe first propose to decide Question No.(8) which deals with  

the show cause notice being barred by limitation. Section 35G(1) readsthe show cause notice being barred by limitation. Section 35G(1) reads   

as under:- as under:- 

35G  Appeal to High Court35G  Appeal to High Court
(1) An appeal shall lie to the High Court from every order passed(1) An appeal shall lie to the High Court from every order passed   
in appeal by the Appellate Tribunal on or after the 1in appeal by the Appellate Tribunal on or after the 1 stst day of July, day of July,   
2003  (not  being  an  order  relating,  among  other  things,  to  the2003  (not  being  an  order  relating,  among  other  things,  to  the   
determination of any question having a relation to the rate of dutydetermination of any question having a relation to the rate of duty   
of excise or to the value of goods for purposes of assessment), ifof excise or to the value of goods for purposes of assessment), if   
the  High  Court  is  satisfied  that  the  case  involves  a  substantialthe  High  Court  is  satisfied  that  the  case  involves  a  substantial   
question of law.question of law.

9. For the question to be raised in an appeal to the High CourtFor the question to be raised in an appeal to the High Court   

under Section 35G, the same should arise out of the Tribunal’s orderunder Section 35G, the same should arise out of the Tribunal’s order  

against which an appeal is preferred to the High Court. Section 35G(1)against which an appeal is preferred to the High Court. Section 35G(1)  

provides that an appeal shall lie from every order passed in appeal byprovides that an appeal shall lie from every order passed in appeal by  

the Appellate Tribunal. Therefore, the issue raised in the Question No.the Appellate Tribunal. Therefore, the issue raised in the Question No.

(8) dealing with notice being barred by limitation should arise from the(8) dealing with notice being barred by limitation should arise from the  

Tribunal's order. On a perusal of the Tribunal's order, the issue of noticeTribunal's order. On a perusal of the Tribunal's order, the issue of notice   

being barred by limitation does not appear to have been raised by thebeing barred by limitation does not appear to have been raised by the   

Appellant since there is no such recording by the Tribunal in the order.Appellant since there is no such recording by the Tribunal in the order.   

This issue, in the facts of the case, is a mixed issue of fact and law. SinceThis issue, in the facts of the case, is a mixed issue of fact and law. Since   
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the issue of a notice being barred by limitation has not been argued inthe issue of a notice being barred by limitation has not been argued in  

the view of the absence of the same being recorded in the Tribunal’sthe view of the absence of the same being recorded in the Tribunal’s   

order, in our view, Question No.(8) would not arise from the Tribunal’sorder, in our view, Question No.(8) would not arise from the Tribunal’s   

order. order. 

10. In-ground  (h)  of  the  appeal  memo  before  this  Court  it  isIn-ground  (h)  of  the  appeal  memo  before  this  Court  it  is   

stated that ground relating to limitation was raised in the appeal beforestated that ground relating to limitation was raised in the appeal before   

the Tribunal. However, the Tribunal has failed to consider the same and,the Tribunal. However, the Tribunal has failed to consider the same and,   

therefore,  the  Tribunal’s  order  suffers  from  infirmities.  In  our  view,therefore,  the  Tribunal’s  order  suffers  from  infirmities.  In  our  view,  

raising ground in the appeal and advancing arguments at the time ofraising ground in the appeal and advancing arguments at the time of   

the hearing before the Tribunal are two different things. A ground maythe hearing before the Tribunal are two different things. A ground may  

be  raised  in  the  appeal  but  may  not  have  been  argued  before  thebe  raised  in  the  appeal  but  may  not  have  been  argued  before  the   

Tribunal, in which case the Appellant cannot raise a grievance that theTribunal, in which case the Appellant cannot raise a grievance that the   

Tribunal has failed to give its finding on the said ground. If the groundTribunal has failed to give its finding on the said ground. If the ground  

was argued before the Tribunal and the same has not been consideredwas argued before the Tribunal and the same has not been considered   

by the Tribunal then the correct approach of the Appellant should haveby the Tribunal then the correct approach of the Appellant should have  

been to make an application for rectification of the order passed by abeen to make an application for rectification of the order passed by a  

Tribunal by filing application for Rectification of Mistakes (ROM) beforeTribunal by filing application for Rectification of Mistakes (ROM) before  

the Tribunal. In the instant case, we are informed that the Appellant hasthe Tribunal. In the instant case, we are informed that the Appellant has   

not filed any such application before the Tribunal.  We cannot,  in annot filed any such application before the Tribunal.  We cannot,  in an  

appeal before us, entertain such a ground because we are not aware asappeal before us, entertain such a ground because we are not aware as  

to whether the ground of limitation was argued before the Tribunal orto whether the ground of limitation was argued before the Tribunal or   

not.  The Tribunal’s record must be given credence. The appeal Courtnot.  The Tribunal’s record must be given credence. The appeal Court  
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does not lightly entertain any attacks against the Court’s record. Thedoes not lightly entertain any attacks against the Court’s record. The  

proper mode is approaching the same court within a reasonable period,proper mode is approaching the same court within a reasonable period,   

if not at the earliest. Even ground (h) only speaks that same was raisedif not at the earliest. Even ground (h) only speaks that same was raised   

in the appeal, but it does not say that it was argued before the Tribunal.in the appeal, but it does not say that it was argued before the Tribunal.   

Admittedly, there is no discussion on the ground of limitation in theAdmittedly, there is no discussion on the ground of limitation in the  

Tribunal’s order and, therefore, in our view, since the issue of limitationTribunal’s order and, therefore, in our view, since the issue of limitation  

does  not  arise  from the  present  Tribunal’s  order  dated  27  Februarydoes  not  arise  from the  present  Tribunal’s  order  dated  27  February  

2024, same is to be rejected. 2024, same is to be rejected. 

11. The  Co-ordinate  Bench  of  this  Court  inThe  Co-ordinate  Bench  of  this  Court  in Commissioner  of Commissioner  of   

Income Tax vs. Tata Chemicals Ltd.Income Tax vs. Tata Chemicals Ltd.11  while dealing with Section 260A ofwhile dealing with Section 260A of  

the  Income  Tax  Act  on  appeals  to  the  High  Court  in  paragraph  9the  Income  Tax  Act  on  appeals  to  the  High  Court  in  paragraph  9  

observed as under:-observed as under:-

“9.“9.   As far as question (a) is concerned, it is not in dispute that thisAs far as question (a) is concerned, it is not in dispute that this   
question was not raised before the Tribunal. Mr. Desai submittedquestion was not raised before the Tribunal. Mr. Desai submitted   
before us that under section 260-A(6)(a) it is permissible for thebefore us that under section 260-A(6)(a) it is permissible for the   
High Court to determine any issue which is not determined by theHigh Court to determine any issue which is not determined by the   
Appellate Tribunal. The careful reading of section will show thatAppellate Tribunal. The careful reading of section will show that   
High Court can decide only that question which was raised but notHigh Court can decide only that question which was raised but not   
determined by the Tribunal.  Therefore it  was necessary that thedetermined by the Tribunal.  Therefore it  was necessary that the   
question sought to be raised ought to have been raised before thequestion sought to be raised ought to have been raised before the   
Tribunal and then if it had not determined it, one can say that itTribunal and then if it had not determined it, one can say that it   
has not been determined by Tribunal and therefore the High Courthas not been determined by Tribunal and therefore the High Court   
should look into it. In the present case, we do not find that thisshould look into it. In the present case, we do not find that this   
issue had been raised before the Tribunal. It is also not the case ofissue had been raised before the Tribunal. It is also not the case of   
revenue that the issue or question was raised but not decided byrevenue that the issue or question was raised but not decided by   
the Tribunal. In the circumstances, we do not propose to dwell onthe Tribunal. In the circumstances, we do not propose to dwell on   
this question”.this question”.

The above decision squarely supports the view we have takenThe above decision squarely supports the view we have taken  

on Question No.(8) above. on Question No.(8) above. 

1 (2002) 256 ITR 395
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12. Now, we propose to deal with Questions Nos.(1) to (7), whichNow, we propose to deal with Questions Nos.(1) to (7), which  

concerns a Cenvat Credit of Rs.concerns a Cenvat Credit of Rs.5,63,66,047/- that was5,63,66,047/- that was wrongly availed wrongly availed  

and ordered to be recovered by the Order-in-Original and confirmed byand ordered to be recovered by the Order-in-Original and confirmed by  

the Tribunal. In this connection, the findings of the two authorities, thethe Tribunal. In this connection, the findings of the two authorities, the   

Commissioner  of  Central  Excise  in  his  Order-in-Original  and  theCommissioner  of  Central  Excise  in  his  Order-in-Original  and  the  

Tribunal as the final fact-finding authority, are relevant.Tribunal as the final fact-finding authority, are relevant.

13. The  The  modus  operandimodus  operandi concerning  the  issue  above   concerning  the  issue  above  has  beenhas  been  

narrated in paragraph 3 of the present order, wherein we have observednarrated in paragraph 3 of the present order, wherein we have observed  

that the Appellant used to clear the imported goods directly from thethat the Appellant used to clear the imported goods directly from the  

customs bonded warehouse and send them to its customers. Still, thecustoms bonded warehouse and send them to its customers. Still, the  

records were maintained in such a manner that they reflect that therecords were maintained in such a manner that they reflect that the  

goods  entered  the  Appellant's  factory  premises  and  left  the  factorygoods  entered  the  Appellant's  factory  premises  and  left  the  factory  

premises for the customer's  destination. Based on the excise invoicespremises for the customer's  destination. Based on the excise invoices   

raised by the Appellant, the customers used to take Cenvat credit. Thereraised by the Appellant, the customers used to take Cenvat credit. There   

is no dispute that unless the goods enter the factory premises and leaveis no dispute that unless the goods enter the factory premises and leave  

the factory premises, Cenvat Credit cannot be taken. the factory premises, Cenvat Credit cannot be taken. 

14. In the show cause notice dated 5 September 2014, it is statedIn the show cause notice dated 5 September 2014, it is stated  

that the Appellant availed inadmissible Cenvat Credit and also wronglythat the Appellant availed inadmissible Cenvat Credit and also wrongly   

passed  the  incidence  of  duty  to  various  customers.  The  show causepassed  the  incidence  of  duty  to  various  customers.  The  show cause  

notice records statements made by various customers of the Appellantnotice records statements made by various customers of the Appellant  

in  support  of  this  in  support  of  this  modus  operandi.modus  operandi. T The  customers  have  stated  thathe  customers  have  stated  that  

although the goods were received from customs bonded warehouse, thealthough the goods were received from customs bonded warehouse, the   
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documents received from the Appellant were shown as if the goods haddocuments received from the Appellant were shown as if the goods had  

been  dispatched from the  factory  at  Tarapur.  On a  specific  questionbeen  dispatched from the  factory  at  Tarapur.  On a  specific  question  

being asked to the customers as to how they had taken Cenvat Creditbeing asked to the customers as to how they had taken Cenvat Credit  

when the goods were not being transported from the factory premises,when the goods were not being transported from the factory premises,   

they have categorically stated that the Cenvat Credit was taken basedthey have categorically stated that the Cenvat Credit was taken based  

on invoices issued by the Appellant. The Appellant has rebutted none ofon invoices issued by the Appellant. The Appellant has rebutted none of   

these statements of the customers. In the statements recorded of thethese statements of the customers. In the statements recorded of the   

representatives  of  the Appellant they have  also admitted to  the saidrepresentatives  of  the Appellant they have  also admitted to  the said   

modus operandimodus operandi  adopted by them which has not been rebutted.adopted by them which has not been rebutted.

15. In  the  Order-in-Original  dated  23  December  2014,  theIn  the  Order-in-Original  dated  23  December  2014,  the  

Adjudicating Authority has recorded the admission of the Appellant ofAdjudicating Authority has recorded the admission of the Appellant of  

the  the  modus operandimodus operandi  adopted by them of issuing documents as if  theadopted by them of issuing documents as if  the  

goods were received in the factory. In contrast, in effect the goods nevergoods were received in the factory. In contrast, in effect the goods never   

reached the  factory,  but  were  transported  directly  from the  customsreached the  factory,  but  were  transported  directly  from the  customs  

bonded  warehouse.  The  said  authority  has  also  recorded  that  thebonded  warehouse.  The  said  authority  has  also  recorded  that  the  

Appellant has reversed the credit, but despite the said reversal, they hadAppellant has reversed the credit, but despite the said reversal, they had  

passed this inadmissible credit to their customers, and the Appellant haspassed this inadmissible credit to their customers, and the Appellant has   

not  produced any  record to  show permission  to  store  Cenvat  goodsnot  produced any  record to  show permission  to  store  Cenvat  goods  

outside factory premises for availing the Cenvat credit. These findings ofoutside factory premises for availing the Cenvat credit. These findings of  

facts have not been rebutted. The fact that Cenvat Credit is reversed isfacts have not been rebutted. The fact that Cenvat Credit is reversed is   

not disputed, but it also remains undisputed that the said Cenvat Creditnot disputed, but it also remains undisputed that the said Cenvat Credit  

was passed on to the customers, although the Appellant could not havewas passed on to the customers, although the Appellant could not have   
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done the same. This too, has remained uncontroverted. Thus, crucialdone the same. This too, has remained uncontroverted. Thus, crucial   

findings  of  fact  that  are  well-supported  by  the  record  warrant  nofindings  of  fact  that  are  well-supported  by  the  record  warrant  no  

interference.interference.

16. The Tribunal,  being final fact-finding authority,  has given aThe Tribunal,  being final fact-finding authority,  has given a  

finding of fact that the Appellant has availed inadmissible Cenvat Creditfinding of fact that the Appellant has availed inadmissible Cenvat Credit   

although the goods did not enter the factory. It further records that thealthough the goods did not enter the factory. It further records that the  

inadmissible Cenvat Credit was availed, utilised, and not reversed. Itinadmissible Cenvat Credit was availed, utilised, and not reversed. It  

records that although inputs were not received in the factory, credit wasrecords that although inputs were not received in the factory, credit was  

availed  and  utilised  for  clearance  of  inputs.  The  contentions  of  theavailed  and  utilised  for  clearance  of  inputs.  The  contentions  of  the  

Appellant  that  they have reversed the  Cenvat  Credit  have also  beenAppellant  that  they have reversed the  Cenvat  Credit  have also  been  

rejected by the Tribunal by observing that Cenvat Credit was utilised byrejected by the Tribunal by observing that Cenvat Credit was utilised by  

adopting  the  adopting  the  modus  operandimodus  operandi through  the  invoices  issued  by  the through  the  invoices  issued  by  the  

Appellant  for  sale  of  inputs  directly  from  the  customs  bondedAppellant  for  sale  of  inputs  directly  from  the  customs  bonded  

warehouse.  The  Tribunal  has  observed  that  the  customers  to  whomwarehouse.  The  Tribunal  has  observed  that  the  customers  to  whom  

goods were sold have admitted that based on such documents prepared,goods were sold have admitted that based on such documents prepared,  

they availed the Cenvat Credit, although the same could not have beenthey availed the Cenvat Credit, although the same could not have been  

availed. availed. 

17. In our view, two authorities have examined the facts and haveIn our view, two authorities have examined the facts and have   

given a finding of fact that the same Cenvat Credit was wrongly availedgiven a finding of fact that the same Cenvat Credit was wrongly availed   

and passed on to the customer, and this has not been rebutted. In ourand passed on to the customer, and this has not been rebutted. In our   

view, these findings of facts and, more particularly, by the final fact-view, these findings of facts and, more particularly, by the final fact-

finding  authority  cannot  be  challenged  by  saying  that  there  arisesfinding  authority  cannot  be  challenged  by  saying  that  there  arises  
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substantial  questions  of  law. The original  authority  and the  Tribunalsubstantial  questions  of  law. The original  authority  and the  Tribunal  

have  recorded  that  the  Appellant  has  admitted  the  have  recorded  that  the  Appellant  has  admitted  the  modus  operandimodus  operandi  

referred to hereinabove and the same is corroborated by the customers'referred to hereinabove and the same is corroborated by the customers'   

statements also. In our new, such findings of facts would not raise anystatements also. In our new, such findings of facts would not raise any   

question of law much less substantial questions of law. question of law much less substantial questions of law. 

18. During the course of the hearing before us, the learned SeniorDuring the course of the hearing before us, the learned Senior   

Counsel for the Appellant stated that the Appellant had filed a detailedCounsel for the Appellant stated that the Appellant had filed a detailed  

chart which is at pages 167 onwards, to show the date of reversal, andchart which is at pages 167 onwards, to show the date of reversal, and  

the Tribunal has failed to consider the same. In our view, if these chartsthe Tribunal has failed to consider the same. In our view, if these charts  

were brought to the notice of the Tribunal and the Tribunal has notwere brought to the notice of the Tribunal and the Tribunal has not   

considered  the  same,  the  Appellant  should  have  filed  a  rectificationconsidered  the  same,  the  Appellant  should  have  filed  a  rectification  

application  to  the  Tribunal  stating  that  these  charts  have  not  beenapplication  to  the  Tribunal  stating  that  these  charts  have  not  been  

referred in the Tribunal's order. However, the same was brought to thereferred in the Tribunal's order. However, the same was brought to the  

notice of  the Tribunal.  In the absence of  any such thing,  we cannotnotice of  the Tribunal.  In the absence of  any such thing,  we cannot  

accept the statement made by the learned counsel for the Appellant. Inaccept the statement made by the learned counsel for the Appellant. In  

any  case,  the  issue  doesn't  stop  by  reversal,  but  it  extends  to  theany  case,  the  issue  doesn't  stop  by  reversal,  but  it  extends  to  the  

invoices prepared to show that the goods have entered the factory andinvoices prepared to show that the goods have entered the factory and  

sold  from  the  factory  to  the  customers  and  thereby,  the  customerssold  from  the  factory  to  the  customers  and  thereby,  the  customers  

availed the Cenvat Credit, which is the issue which was required to beavailed the Cenvat Credit, which is the issue which was required to be  

addressed which has not been addressed. Since admittedly, the addressed which has not been addressed. Since admittedly, the modusmodus   

operandioperandi  was proved to avail wrongly the Cenvat Credit and passed onwas proved to avail wrongly the Cenvat Credit and passed on  

to the customers and further there is no denial that the customers haveto the customers and further there is no denial that the customers have  
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availed  the  Cenvat  Credit  based  on  the  documents  prepared by  theavailed  the  Cenvat  Credit  based  on  the  documents  prepared by  the  

Appellant, which otherwise they have not been able to avail, these areAppellant, which otherwise they have not been able to avail, these are  

questions  of  facts,  and  on  such  questions  of  facts,  no  substantialquestions  of  facts,  and  on  such  questions  of  facts,  no  substantial  

questions of law can be said to arise. Therefore, even after consideringquestions of law can be said to arise. Therefore, even after considering  

the chart, no interference with the factual findings is warranted.the chart, no interference with the factual findings is warranted.

19. The Tribunal in paragraphs 4 and 5 after giving its findingsThe Tribunal in paragraphs 4 and 5 after giving its findings   

have  concluded  that  the  Cenvat  Credit  was  intentionally  wronglyhave  concluded  that  the  Cenvat  Credit  was  intentionally  wrongly  

availed and, therefore, they did not interfere with the Order-in-Originalavailed and, therefore, they did not interfere with the Order-in-Original  

insofar as recovery of Rs.5,63,66,047/- and penalties is concerned. Ininsofar as recovery of Rs.5,63,66,047/- and penalties is concerned. In  

our view, the basis of confirming the penalty is in paragraph 5 whereinour view, the basis of confirming the penalty is in paragraph 5 wherein  

the the modus operandimodus operandi  of the Appellant for availing and passing on Cenvatof the Appellant for availing and passing on Cenvat  

Credit to its customers which was exposed by the investigation teamCredit to its customers which was exposed by the investigation team  

and confirmed by the adjudicating officer also got reconfirmation by theand confirmed by the adjudicating officer also got reconfirmation by the  

Tribunal.  The  fact  that  invocation  of  larger  period  of  limitation  onTribunal.  The  fact  that  invocation  of  larger  period  of  limitation  on  

account of suppression, fraud etc. has become final since said groundaccount of suppression, fraud etc. has become final since said ground  

not  having  been argued as  per  the  Tribunal’s  order  which  does  notnot  having  been argued as  per  the  Tribunal’s  order  which  does  not  

mention so, there does not seem to be any infirmity in Tribunal’s ordermention so, there does not seem to be any infirmity in Tribunal’s order   

on  confirming  penalty.  Therefore,  in  view  of  above,  no  substantialon  confirming  penalty.  Therefore,  in  view  of  above,  no  substantial   

questions of  law as raised in Question Nos.(1) to (7) arise from thequestions of  law as raised in Question Nos.(1) to (7) arise from the   

Tribunal’s order. Tribunal’s order. 

20. In view of the above, the appeal filed by the Appellant againstIn view of the above, the appeal filed by the Appellant against  

the order of the Tribunal  the order of the Tribunal  dated 27 February 2024 does not raise anydated 27 February 2024 does not raise any  
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substantial questions of law, and, therefore, the appeal is dismissed withsubstantial questions of law, and, therefore, the appeal is dismissed with  

no order as to costs.no order as to costs.

(Jitendra S. Jain, J.) (M. S. Sonak, J.)
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