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IN THE HIGH COURT OF JUDICATURE AT BOMBAYIN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTIONORDINARY ORIGINAL CIVIL JURISDICTION

WRIT PETITION NO.772 OF 1999WRIT PETITION NO.772 OF 1999

Reliance Industries LimitedReliance Industries Limited

a public limited companya public limited company

incorporated under the incorporated under the 

Companies Act, 1956 and Companies Act, 1956 and 

having its registered office athaving its registered office at

Maker Chambers IV, 3Maker Chambers IV, 3rdrd floor, floor,

Nariman Point, Post Box No.11717,Nariman Point, Post Box No.11717,

Mumbai-400 021.Mumbai-400 021. ...Petitioner...Petitioner

VersusVersus

1. P. L.RoongtaP. L.Roongta

the Commissioner of Income-taxthe Commissioner of Income-tax

Mumbai City-VI, having hisMumbai City-VI, having his

office at Aayakar Bhavanoffice at Aayakar Bhavan

Maharshi Karve Road,Maharshi Karve Road,

Mumbai-400020.Mumbai-400020.

2. V. NagaprasadV. Nagaprasad

the Joint Commissioner of the Joint Commissioner of 

Income-tax, Special Range-18,Income-tax, Special Range-18,

Mumbai, having his office atMumbai, having his office at

Aayakar Bhavan, Maharshi Aayakar Bhavan, Maharshi 

Karve Road,Karve Road, Mumbai-400020.Mumbai-400020.

3. The Union of IndiaThe Union of India ...Respondents...Respondents

WITHWITH

INCOME TAX APPEAL NO.1313 OF 2007INCOME TAX APPEAL NO.1313 OF 2007

WITHWITH

INTERIM APPLICATION (L) NO.2614 OF 2025INTERIM APPLICATION (L) NO.2614 OF 2025

Reliance Industries LimitedReliance Industries Limited
(Reliance Polypropylene Limited is (Reliance Polypropylene Limited is 

now merged with Reliance now merged with Reliance 

Industries Limited)Industries Limited)

a company registered under the a company registered under the 

Companies Act, 1956 and havingCompanies Act, 1956 and having

its registered office at 3its registered office at 3rdrd floor, floor,

Maker Chambers-IV, Nariman point,Maker Chambers-IV, Nariman point,

Mumbai-400 021.Mumbai-400 021. ...Appellant/Applicant...Appellant/Applicant

VersusVersus
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Deputy Commissioner of Income Tax, Deputy Commissioner of Income Tax, 

Special Range 18, MumbaiSpecial Range 18, Mumbai

having its office at Aayakar Bhavan,having its office at Aayakar Bhavan,

Maharshi Karve Road, Maharshi Karve Road, 

Mumbai-400020.Mumbai-400020. ...Respondent...Respondent

WITHWITH

INCOME TAX APPEAL NO.1380 OF 2007INCOME TAX APPEAL NO.1380 OF 2007

WITHWITH

INTERIM APPLICATION (L) NO.2290 OF 2025INTERIM APPLICATION (L) NO.2290 OF 2025

Reliance Industries LimitedReliance Industries Limited
(Reliance Polyethylene Limited is (Reliance Polyethylene Limited is 

now merged with Reliance now merged with Reliance 

Industries Limited)Industries Limited)

a company registered under the a company registered under the 

Companies Act, 1956 and havingCompanies Act, 1956 and having

its registered office at 3its registered office at 3rdrd floor, floor,

Maker Chambers-IV, Nariman point,Maker Chambers-IV, Nariman point,

Mumbai-400 021.Mumbai-400 021. ...Appellant...Appellant

VersusVersus

Deputy Commissioner of Income Tax, Deputy Commissioner of Income Tax, 

Special Range 18, MumbaiSpecial Range 18, Mumbai

having its office at Aayakar Bhavan,having its office at Aayakar Bhavan,

Maharshi Karve Road, Maharshi Karve Road, 

Mumbai-400020.Mumbai-400020. ...Respondent...Respondent

WITHWITH

INCOME TAX APPEAL NO.970 OF 2007INCOME TAX APPEAL NO.970 OF 2007

WITHWITH

INTERIM APPLICATION (L) NO.2214 OF 2025INTERIM APPLICATION (L) NO.2214 OF 2025

Reliance Industries LimitedReliance Industries Limited
(Reliance Polypropylene Limited is (Reliance Polypropylene Limited is 

now merged with Reliance now merged with Reliance 

Industries Limited)Industries Limited)

a company registered under the a company registered under the 

Companies Act, 1956 and havingCompanies Act, 1956 and having

its registered office at 3its registered office at 3rdrd floor, floor,

Maker Chambers-IV, Nariman point,Maker Chambers-IV, Nariman point,

Mumbai-400 021.Mumbai-400 021. ...Appellant...Appellant

VersusVersus
Deputy Commissioner of Income Tax, Deputy Commissioner of Income Tax, 

Special Range 18, MumbaiSpecial Range 18, Mumbai
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having its office at Aayakar Bhavan,having its office at Aayakar Bhavan,

Maharshi Karve Road, Maharshi Karve Road, 

Mumbai-400020.Mumbai-400020. ...Respondent...Respondent

WITHWITH

INCOME TAX APPEAL NO.971 OF 2007INCOME TAX APPEAL NO.971 OF 2007

WITHWITH

INTERIM APPLICATION (L) NO.2250 OF 2025INTERIM APPLICATION (L) NO.2250 OF 2025

Reliance Industries LimitedReliance Industries Limited
(Reliance Polyethylene Limited is (Reliance Polyethylene Limited is 

now merged with Reliance now merged with Reliance 

Industries Limited)Industries Limited)

a company registered under the a company registered under the 

Companies Act, 1956 and havingCompanies Act, 1956 and having

its registered office at 3its registered office at 3rdrd floor, floor,

Maker Chambers-IV, Nariman point,Maker Chambers-IV, Nariman point,

Mumbai-400 021.Mumbai-400 021. ...Appellant...Appellant

VersusVersus

Deputy Commissioner of Income Tax, Deputy Commissioner of Income Tax, 

Special Range 18, MumbaiSpecial Range 18, Mumbai

having its office at Aayakar Bhavan,having its office at Aayakar Bhavan,

Maharshi Karve Road, Maharshi Karve Road, 

Mumbai-400020.Mumbai-400020. ...Respondent...Respondent

WITHWITH

INCOME TAX APPEAL NO.722 OF 2007INCOME TAX APPEAL NO.722 OF 2007

Reliance Industries LimitedReliance Industries Limited
(Reliance Polypropylene Limited is (Reliance Polypropylene Limited is 

now merged with Reliance now merged with Reliance 

Industries Limited)Industries Limited)

a company registered under the a company registered under the 

Companies Act, 1956 and havingCompanies Act, 1956 and having

its registered office at 3its registered office at 3rdrd floor, floor,

Maker Chambers-IV, Nariman point,Maker Chambers-IV, Nariman point,

Mumbai-400 021.Mumbai-400 021. ...Appellant...Appellant

VersusVersus

Deputy Commissioner of Income Tax, Deputy Commissioner of Income Tax, 

Special Range 18, MumbaiSpecial Range 18, Mumbai

having its office at Aayakar Bhavan,having its office at Aayakar Bhavan,

Maharshi Karve Road, Maharshi Karve Road, 

Mumbai-400020.Mumbai-400020. ...Respondent...Respondent
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WITHWITH

INCOME TAX APPEAL NO.723 OF 2007INCOME TAX APPEAL NO.723 OF 2007

Reliance Industries LimitedReliance Industries Limited
(Reliance Polyethylene Limited is (Reliance Polyethylene Limited is 

now merged with Reliance now merged with Reliance 

Industries Limited)Industries Limited)

a company registered under the a company registered under the 

Companies Act, 1956 and havingCompanies Act, 1956 and having

its registered office at 3its registered office at 3rdrd floor, floor,

Maker Chambers-IV, Nariman point,Maker Chambers-IV, Nariman point,

Mumbai-400 021.Mumbai-400 021. ...Appellant...Appellant

VersusVersus

Deputy Commissioner of Income Tax, Deputy Commissioner of Income Tax, 

Special Range 18, MumbaiSpecial Range 18, Mumbai

having its office at Aayakar Bhavan,having its office at Aayakar Bhavan,

Maharshi Karve Road, Maharshi Karve Road, 

Mumbai-400020.Mumbai-400020. ...Respondent...Respondent

WITHWITH

INCOME TAX APPEAL NO.6033 OF 2010INCOME TAX APPEAL NO.6033 OF 2010

The Commissioner of Income Tax-3The Commissioner of Income Tax-3

613, Aayakar Bhavan, 613, Aayakar Bhavan, 

M.K.Road, Mumbai-20M.K.Road, Mumbai-20 ...Appellant...Appellant

VersusVersus

M/s. Reliance M/s. Reliance PolypropylenePolypropylene Ltd. Ltd.
Maker Chambers-IV, 222,Maker Chambers-IV, 222,

Nariman point, Mumbai-400 021.Nariman point, Mumbai-400 021. ...Respondent...Respondent

WITHWITH

INCOME TAX APPEAL NO.6099 OF 2010INCOME TAX APPEAL NO.6099 OF 2010

The Commissioner of Income Tax-3The Commissioner of Income Tax-3

613, Aayakar Bhavan, 613, Aayakar Bhavan, 

M.K.Road, Mumbai-20M.K.Road, Mumbai-20 ...Appellant...Appellant

VersusVersus

M/s. Reliance Polyethylene Ltd.M/s. Reliance Polyethylene Ltd.
Maker Chambers-IV, 222,Maker Chambers-IV, 222,

Nariman point, Mumbai-400 021.Nariman point, Mumbai-400 021. ...Respondent...Respondent
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_____________________________________________________

Mr. J.  D.  Mistri,  Senior  Counsel  a/w Mr.  Madhur Agrawal,  Mr.  FenilMr. J.  D.  Mistri,  Senior  Counsel  a/w Mr.  Madhur Agrawal,  Mr.  Fenil

Bhatt, Mr. P. C. Tripathi, Mr. Ashwin Dave, Mr. Ketan Dave, Mr. AmitBhatt, Mr. P. C. Tripathi, Mr. Ashwin Dave, Mr. Ketan Dave, Mr. Amit

Mathur  and  Mr.  Gaurav  Gangal  i/b.  A.  S.  Dayal  &  Associates  forMathur  and  Mr.  Gaurav  Gangal  i/b.  A.  S.  Dayal  &  Associates  for

Petitioner in WP/722/1999.Petitioner in WP/722/1999.

Mr. J.  D.  Mistri,  Senior  Counsel  a/w Mr.  Madhur Agrawal,  Mr.  FenilMr. J.  D.  Mistri,  Senior  Counsel  a/w Mr.  Madhur Agrawal,  Mr.  Fenil

Bhatt, Mr. P. C. Tripathi, Mr. Ashwin Dave, Mr. Ketan Dave, Mr. AmitBhatt, Mr. P. C. Tripathi, Mr. Ashwin Dave, Mr. Ketan Dave, Mr. Amit

Mathur  and  Mr.  Gaurav  Gangal  i/b.  A.  S.  Dayal  &  Associates  forMathur  and  Mr.  Gaurav  Gangal  i/b.  A.  S.  Dayal  &  Associates  for

Appellant  in  ITXA/1313/2007,  ITXA/1380/2007,  ITXA/970/2007,Appellant  in  ITXA/1313/2007,  ITXA/1380/2007,  ITXA/970/2007,

ITXA/971/2007,  ITXA/722/2007  and  ITXA/723/2007  and  forITXA/971/2007,  ITXA/722/2007  and  ITXA/723/2007  and  for

Respondent in ITXA/6033/2010 and ITXA/6099/2010.Respondent in ITXA/6033/2010 and ITXA/6099/2010.

Mr. Vipul Bajpayee for Appellant in ITXA/6033/10 and ITXA/6099/10.Mr. Vipul Bajpayee for Appellant in ITXA/6033/10 and ITXA/6099/10.

Mr.  Suresh  Kumar  for  Respondent  in  ITXA/1313/2007  and  ITXA/Mr.  Suresh  Kumar  for  Respondent  in  ITXA/1313/2007  and  ITXA/

1380/2007 .1380/2007 .
_____________________________________________________

CORAM   : M. S. Sonak &
Jitendra Jain, JJ.

RESERVED ON  : 28 January 2025

   PRONOUNCED ON  : 14 February 2025

JUDGMENT (Per Jitendra Jain, J.) :-

1. This  group of  appeals  for  the assessment  years  1993-94 toThis  group of  appeals  for  the assessment  years  1993-94 to

1995-96 and Writ Petition No.772 of 1999 are, by consent of both the1995-96 and Writ Petition No.772 of 1999 are, by consent of both the

parties, disposed of by the common order since the jurisdictional issueparties, disposed of by the common order since the jurisdictional issue

raised in the appeals filed by the appellant-assessee-(RIL) is common inraised in the appeals filed by the appellant-assessee-(RIL) is common in

all these appeals and the outcome of these appeals would have directall these appeals and the outcome of these appeals would have direct

bearing  on  appeals  filed  by  the  revenue  and  writ  petition  filed  bybearing  on  appeals  filed  by  the  revenue  and  writ  petition  filed  by

petitioner-RIL.  petitioner-RIL.  

2. Mr. Mistri,  learned Senior Counsel appears in the Writ PetitionMr. Mistri,  learned Senior Counsel appears in the Writ Petition

and all appeals filed by the assessee. Mr. Suresh Kumar appears in ITXAand all appeals filed by the assessee. Mr. Suresh Kumar appears in ITXA

Nos.1313 of 2007 and 1380 of 2007 for revenue-respondent and Mr.Nos.1313 of 2007 and 1380 of 2007 for revenue-respondent and Mr.

Bajpayee in ITXA Nos.6033 of 2010 and 6099 of 2010.  Bajpayee in ITXA Nos.6033 of 2010 and 6099 of 2010.  
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3. The tabular statement of appeals and writ petition are as under :- The tabular statement of appeals and writ petition are as under :- 

Sr.Sr.

No.No.
Writ Petition/Income Tax AppealWrit Petition/Income Tax Appeal

Numbers (ITXA)Numbers (ITXA)
AssessmentAssessment

YearYear
Name of AmalgamatingName of Amalgamating

Companies/AmalgamatedCompanies/Amalgamated

CompanyCompany

1.1. Writ Petition No.772 of 1999Writ Petition No.772 of 1999

(Assessee)(Assessee)
1993-94 to1993-94 to

1995-961995-96
Reliance Industries LimitedReliance Industries Limited

(RIL)(RIL)

2.2. ITXA No.1313 of 2007 a/w IA (L) ITXA No.1313 of 2007 a/w IA (L) 

No.2614 of 2025No.2614 of 2025 (Assessee)(Assessee)
1993-941993-94 Reliance Polypropylene Reliance Polypropylene 

Limited (RPPL)Limited (RPPL)

3.3. ITXA No.1380 of 2007 a/w IA (L) ITXA No.1380 of 2007 a/w IA (L) 

No.2290 of 2025No.2290 of 2025 (Assessee)(Assessee)
1993-941993-94 Reliance Polyethylene Reliance Polyethylene 

Limited (RPEL)Limited (RPEL)

4.4. ITXA No.970 of 2007 a/w IA (L) ITXA No.970 of 2007 a/w IA (L) 

No.2214 of 2025No.2214 of 2025 (Assessee)(Assessee)
1994-951994-95 Reliance Polypropylene Reliance Polypropylene 

LimitedLimited

5.5. ITXA No.971 of 2007 a/w IA (L) ITXA No.971 of 2007 a/w IA (L) 

No.2250 of 2025No.2250 of 2025 (Assessee)(Assessee)
1994-951994-95 Reliance Polyethylene Reliance Polyethylene 

LimitedLimited

6.6. ITXA No.722 of 2007ITXA No.722 of 2007 (Assessee)(Assessee) 1995-961995-96 Reliance Polypropylene Reliance Polypropylene 

LimitedLimited

7.7. ITXA No.723 of 2007ITXA No.723 of 2007 (Assessee)(Assessee) 1995-961995-96 Reliance Polyethylene Reliance Polyethylene 

LimitedLimited

8.8. ITXA No.6033 of 2010 (Revenue)ITXA No.6033 of 2010 (Revenue) 1994-951994-95 Reliance Polypropylene Reliance Polypropylene 

LimitedLimited

99 ITXA No.6099 of 2010 (Revenue)ITXA No.6099 of 2010 (Revenue) 1994-951994-95 Reliance Polyethylene Reliance Polyethylene 

LimitedLimited

4. The six appeals for the assessment years 1993-94 to 1995-96The six appeals for the assessment years 1993-94 to 1995-96

are filed by the appellant-assessee M/s. Reliance Industries Ltd. (RIL)are filed by the appellant-assessee M/s. Reliance Industries Ltd. (RIL)

and the revenue has filed two appeals for the assessment years 1994-95and the revenue has filed two appeals for the assessment years 1994-95

being cross-appeals. being cross-appeals. 

5. All the assessee’s appeals were admitted in the year 2008 andAll the assessee’s appeals were admitted in the year 2008 and

the revenue’s appeals were admitted in the year 2013 on the questionsthe revenue’s appeals were admitted in the year 2013 on the questions

of law set out in the respective orders of admission. However, we do notof law set out in the respective orders of admission. However, we do not

propose to reproduce the questions of law admitted by this Court in thepropose to reproduce the questions of law admitted by this Court in the

years  2008  and  2013  since  these  questions  were  on  merits  of  theyears  2008  and  2013  since  these  questions  were  on  merits  of  the

additions.  However, when these appeals were taken up for final hearingadditions.  However, when these appeals were taken up for final hearing

in  the  year  2025,  the  appellant  raised  a  preliminary  jurisdictionalin  the  year  2025,  the  appellant  raised  a  preliminary  jurisdictional

ground on whether the assessment orders for these years could at allground on whether the assessment orders for these years could at all

have been passed in the name of M/s. Reliance Polyethylene Limitedhave been passed in the name of M/s. Reliance Polyethylene Limited
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(‘(‘RPEL’) and M/s. Reliance Polypropylene LimitedRPEL’) and M/s. Reliance Polypropylene Limited (‘ (‘RPPL’) non-existingRPPL’) non-existing

companies  on  account  of  amalgamation  order  by  which  thesecompanies  on  account  of  amalgamation  order  by  which  these

companies were merged with Reliance Industries Limited (RIL).companies were merged with Reliance Industries Limited (RIL).

6. This Court on 20 January 2025 in this group of appeals hadThis Court on 20 January 2025 in this group of appeals had

passed the order permitting the appellant-RIL to raise the jurisdictionalpassed the order permitting the appellant-RIL to raise the jurisdictional

ground since same goes to the root of the matter.ground since same goes to the root of the matter.

7. The order dated 20 January 2025 passed by this Court, for theThe order dated 20 January 2025 passed by this Court, for the

sake of convenience is transcribed hereinbelow:-sake of convenience is transcribed hereinbelow:-

“1. “1. Heard learned counsel for the parties.Heard learned counsel for the parties.

2. 2. On the issue of framing additional substantial questions of law, onOn the issue of framing additional substantial questions of law, on
13 January 2025, we made the following order:-13 January 2025, we made the following order:-

“1.“1. At  the  disclosure  that  one  of  us  (Jitendra  Jain,  J.)  has  shares  in  theAt  the  disclosure  that  one  of  us  (Jitendra  Jain,  J.)  has  shares  in  the
petitioner/respondent company, learned counsel for the parties states that theypetitioner/respondent company, learned counsel for the parties states that they
have no objection to this bench taking up this matter. have no objection to this bench taking up this matter. 

2.2. Accordingly, we will proceed with the final hearing in these matters. Accordingly, we will proceed with the final hearing in these matters. 

3.3. Heard learned counsel for the parties.Heard learned counsel for the parties.

4. 4. In  the  Income  Tax  Appeals,  Mr.Mistri,  learned  Senior  Advocate  for  theIn  the  Income  Tax  Appeals,  Mr.Mistri,  learned  Senior  Advocate  for  the
appellants urged framing of an additional substantial  question of law, whichappellants urged framing of an additional substantial  question of law, which
according to him, is not only involved in these appeals but is a question whichaccording to him, is not only involved in these appeals but is a question which
goes  to  the  root  of  the  jurisdiction  of  the  Assessing  Officer  to  make  thegoes  to  the  root  of  the  jurisdiction  of  the  Assessing  Officer  to  make  the
assessment order.  Mr. Mistri proposes the following question :-assessment order.  Mr. Mistri proposes the following question :-

“Whether on the facts and circumstances of the case and in law, the assessment“Whether on the facts and circumstances of the case and in law, the assessment
order under Section 143 (3) of the Act passed on a non-existent entity is bad inorder under Section 143 (3) of the Act passed on a non-existent entity is bad in
law, void ab-initio ?law, void ab-initio ?

5. 5. Mr.  Suresh  Kumar,  learned  counsel  for  the  respondents  submits  that  heMr.  Suresh  Kumar,  learned  counsel  for  the  respondents  submits  that  he
would like to oppose the framing of such an additional substantial question ofwould like to oppose the framing of such an additional substantial question of
law. He submits that since such a question is sought to be framed for the firstlaw. He submits that since such a question is sought to be framed for the first
time at the stage of final hearing, he may be given some time until 14 Januarytime at the stage of final hearing, he may be given some time until 14 January
2025 to put forth his objection.2025 to put forth his objection.

6. 6. Accordingly, we list these matters on 14 January 2025 at 2.30 p.m. after theAccordingly, we list these matters on 14 January 2025 at 2.30 p.m. after the
Public Interest Litigation which is specifically fixed tomorrow.”Public Interest Litigation which is specifically fixed tomorrow.”

3. 3. Today, we have heard Mr. Mistri, the learned senior advocate for theToday, we have heard Mr. Mistri, the learned senior advocate for the
Appellant  and  Mr.  Suresh  Kumar  and  Mr.  Vipul  Bajpayee,  the  learnedAppellant  and  Mr.  Suresh  Kumar  and  Mr.  Vipul  Bajpayee,  the  learned
counsel for the Revenue.counsel for the Revenue.

4. 4. Mr. Mistri submitted that the question that is proposed to be raisedMr. Mistri submitted that the question that is proposed to be raised
now goes to the root of the matter and challenges the jurisdiction of thenow goes to the root of the matter and challenges the jurisdiction of the
Assessing Officer to pass an assessment order in the name of a non-existingAssessing Officer to pass an assessment order in the name of a non-existing
entity. Mr. Mistri pointed out that insofar as the assessment year 1993-1994entity. Mr. Mistri pointed out that insofar as the assessment year 1993-1994
involved in  Income Tax Appeal  Nos.1381 of  2007 and 1313 of  2007 isinvolved in  Income Tax Appeal  Nos.1381 of  2007 and 1313 of  2007 is
concerned,  there  is  material  to  show  that  the  Assessing  Officer  wasconcerned,  there  is  material  to  show  that  the  Assessing  Officer  was
informed about or in any event, aware of the order dated 11 January 1995informed about or in any event, aware of the order dated 11 January 1995
by  which  the  Reliance  Polypropylene  Limited  and  Reliance  Polyethyleneby  which  the  Reliance  Polypropylene  Limited  and  Reliance  Polyethylene
Limited were merged with Reliance Industries Limited (RIL). He submittedLimited were merged with Reliance Industries Limited (RIL). He submitted
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that this material may not be on record. Still, the Appellant proposes to filethat this material may not be on record. Still, the Appellant proposes to file
an application under Order 41,  Rule 27 of the Code of Civil  Procedure,an application under Order 41,  Rule 27 of the Code of Civil  Procedure,
1908,  to  bring  such  material  on  record  since  such  material  is1908,  to  bring  such  material  on  record  since  such  material  is
unimpeachable.unimpeachable.

5. 5. Mr. Mistri submitted that insofar as the assessment years 1994-1995Mr. Mistri submitted that insofar as the assessment years 1994-1995
and 1995-1996 are concerned, clear material on record establishes that theand 1995-1996 are concerned, clear material on record establishes that the
Assessing Officer was aware of the merger orders. He pointed out that theAssessing Officer was aware of the merger orders. He pointed out that the
assessment  order  for  the year 1995-1996 refers  explicitly to this mergerassessment  order  for  the year 1995-1996 refers  explicitly to this merger
order.  He  pointed  out  that  for  the  assessment  year  1994-1995,  theorder.  He  pointed  out  that  for  the  assessment  year  1994-1995,  the
assessment  order  of  RIL  on  page  Nos.56/87  of  the  paper  book  in  Writassessment  order  of  RIL  on  page  Nos.56/87  of  the  paper  book  in  Writ
Petition No.772 of 1999 shows that refunds of RIL were adjusted againstPetition No.772 of 1999 shows that refunds of RIL were adjusted against
the outstanding demand of not only RIL but also the merged companies.the outstanding demand of not only RIL but also the merged companies.
The said adjustment order is before the date of the assessment order for theThe said adjustment order is before the date of the assessment order for the
assessment year 1994-1995.  assessment year 1994-1995.  

6. 6. Mr. Mistri submitted that the Hon’ble Supreme Court, in the case ofMr. Mistri submitted that the Hon’ble Supreme Court, in the case of
PCIT vs. Maruti Suzuki India Limited1, was very clear that issuance of aPCIT vs. Maruti Suzuki India Limited1, was very clear that issuance of a
jurisdictional notice and assessment order in the name of a non-existingjurisdictional notice and assessment order in the name of a non-existing
company is a substantive illegality and not just a procedural violation. Thecompany is a substantive illegality and not just a procedural violation. The
Court  held  that  where  the  assessee-company  was  amalgamated  withCourt  held  that  where  the  assessee-company  was  amalgamated  with
another  company  and  thereby  lost  its  existence,  the  assessment  orderanother  company  and  thereby  lost  its  existence,  the  assessment  order
passed  in  the  name  of  the  said  non-existing  entity  would  be  withoutpassed  in  the  name  of  the  said  non-existing  entity  would  be  without
jurisdiction and was liable to be set aside.jurisdiction and was liable to be set aside.

7. 7. Mr.  Suresh  Kumar  and  Mr.  Vipul  Bajpayee  submitted  that  theMr.  Suresh  Kumar  and  Mr.  Vipul  Bajpayee  submitted  that  the
decision in Maruti Suzuki India Limited (supra) was considerably watereddecision in Maruti Suzuki India Limited (supra) was considerably watered
down in PCIT vs. Mahagun Realtors Pvt. Ltd.2. They pointed out that fordown in PCIT vs. Mahagun Realtors Pvt. Ltd.2. They pointed out that for
the assessment year 1993-1994, there was nothing on record to show thatthe assessment year 1993-1994, there was nothing on record to show that
the  Assessing  Officer  was  informed  about  the  merger  and  consequentthe  Assessing  Officer  was  informed  about  the  merger  and  consequent
dissolution of the assessee-companies. They submitted that there was nodissolution of the assessee-companies. They submitted that there was no
prejudice because RIL represented the merged companies. They submittedprejudice because RIL represented the merged companies. They submitted
that such an issue was never raised before the Commissioner of Income-Taxthat such an issue was never raised before the Commissioner of Income-Tax
(Appeals) or ITAT. They submitted that this was not an issue that went to(Appeals) or ITAT. They submitted that this was not an issue that went to
the root of the jurisdiction because there was a dispute about the Assessingthe root of the jurisdiction because there was a dispute about the Assessing
Officer being informed of the factum of the merger. For all these reasons,Officer being informed of the factum of the merger. For all these reasons,
they  submitted  that  no  leave  should  be  granted  to  frame  the  abovethey  submitted  that  no  leave  should  be  granted  to  frame  the  above
additional substantial question of law.additional substantial question of law.

8. 8. Section 260A(4) of the Income Tax Act, 1961 (“the IT Act)” providesSection 260A(4) of the Income Tax Act, 1961 (“the IT Act)” provides
that the appeal shall be heard only on the question so formulated, and thethat the appeal shall be heard only on the question so formulated, and the
respondents shall, at the hearing of the appeal, be allowed to argue that therespondents shall, at the hearing of the appeal, be allowed to argue that the
case  does  not  involve  such  question.  However,  the  proviso  to  this  sub-case  does  not  involve  such  question.  However,  the  proviso  to  this  sub-
section states that nothing in this sub-section shall be deemed to take awaysection states that nothing in this sub-section shall be deemed to take away
or abridge the power of the Court to hear, for reasons to be recorded, theor abridge the power of the Court to hear, for reasons to be recorded, the
appeal on any other substantial question of law not formulated by it, if it isappeal on any other substantial question of law not formulated by it, if it is
satisfied that the case involves such question.satisfied that the case involves such question.

9. 9. Usually,  for a case to “involve” such a question, the same shouldUsually,  for a case to “involve” such a question, the same should
have  been  raised  before  the  original  authority  or  at  least  the  appellatehave  been  raised  before  the  original  authority  or  at  least  the  appellate
authorities. When a question was never raised before the original authorityauthorities. When a question was never raised before the original authority
or the appellate authorities, then, typically, it would not be easy to hold thator the appellate authorities, then, typically, it would not be easy to hold that
such  a  question  was  involved  and,  therefore,  should  be  framed  bysuch  a  question  was  involved  and,  therefore,  should  be  framed  by
exercising the powers under the proviso to sub-section (4) of Section 260Aexercising the powers under the proviso to sub-section (4) of Section 260A
of  the  IT  Act.  However,  to  the  above  general  proposition,  there  areof  the  IT  Act.  However,  to  the  above  general  proposition,  there  are
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exceptions. Suppose a question of law goes to the root of the jurisdiction,exceptions. Suppose a question of law goes to the root of the jurisdiction,
and there is no necessity to investigate new facts or if there is no seriousand there is no necessity to investigate new facts or if there is no serious
dispute on facts. In that case, such a question can be framed even thoughdispute on facts. In that case, such a question can be framed even though
the same may not have been raised in the earlier proceedings before thethe same may not have been raised in the earlier proceedings before the
original or appellate authority. Consent, per se, cannot confer jurisdictionoriginal or appellate authority. Consent, per se, cannot confer jurisdiction
upon an authority where such jurisdiction is inherently lacking.upon an authority where such jurisdiction is inherently lacking.

10. 10. In Ashish Estates & Properties (P.) Ltd. vs. Commissioner of Income-In Ashish Estates & Properties (P.) Ltd. vs. Commissioner of Income-
tax3, the Co-ordinate Bench of this Court held that a question which wastax3, the Co-ordinate Bench of this Court held that a question which was
not raised before Tribunal should not ordinarily be allowed to be raised innot raised before Tribunal should not ordinarily be allowed to be raised in
an appeal  under Section 260A unless  it  was a  question on the issue ofan appeal  under Section 260A unless  it  was a  question on the issue of
jurisdiction or question, which went to the root of the jurisdiction.             jurisdiction or question, which went to the root of the jurisdiction.             

11. 11. In  Santosh  Hazari  vs.  Purshottam  Tiwai  (Dead)  by  L.Rs.4  theIn  Santosh  Hazari  vs.  Purshottam  Tiwai  (Dead)  by  L.Rs.4  the
Hon’ble Supreme Court held that an entirely new point raised for the firstHon’ble Supreme Court held that an entirely new point raised for the first
time before the High Court is not a question involved in the case unless ittime before the High Court is not a question involved in the case unless it
goes to the root of the matter. It will, therefore, depend on the facts andgoes to the root of the matter. It will, therefore, depend on the facts and
circumstances of each case whether a question of law is a substantial onecircumstances of each case whether a question of law is a substantial one
and involved in the case, or not; the paramount overall consideration beingand involved in the case, or not; the paramount overall consideration being
the need for striking judicious balance between the indispensable obligationthe need for striking judicious balance between the indispensable obligation
to do justice at all stages and impelling necessity of avoiding prolongationto do justice at all stages and impelling necessity of avoiding prolongation
in the life of any lis.in the life of any lis.

12. 12. In Commissioner of Income-tax, Kolkata-III vs. Jhabua Power Ltd.5,In Commissioner of Income-tax, Kolkata-III vs. Jhabua Power Ltd.5,
the two questions set out in paragraph 3 of the order were sought to bethe two questions set out in paragraph 3 of the order were sought to be
raised  for  the  first  time  before  the  Hon’ble  Supreme  Court.  Both  theraised  for  the  first  time  before  the  Hon’ble  Supreme  Court.  Both  the
questions related to the issue of limitation and, in that sense, did go to thequestions related to the issue of limitation and, in that sense, did go to the
root  of  the  jurisdiction.  The  Court  held  that  these  two  questions  wereroot  of  the  jurisdiction.  The  Court  held  that  these  two  questions  were
required  to  be  answered  first  by  the  ITAT.  Therefore,  the  appeal  wasrequired  to  be  answered  first  by  the  ITAT.  Therefore,  the  appeal  was
allowed, the decisions of the High Court and the Tribunal were set aside,allowed, the decisions of the High Court and the Tribunal were set aside,
and the matter was remanded to the Tribunal to decide the questions of lawand the matter was remanded to the Tribunal to decide the questions of law
relating  to  limitation  after  affording  an  opportunity  of  hearing  to  bothrelating  to  limitation  after  affording  an  opportunity  of  hearing  to  both
parties.parties.

13. 13. The above decision was distinguished in Ashish Estates & PropertiesThe above decision was distinguished in Ashish Estates & Properties
(P.) Ltd. (supra) on the ground that the questions raised before the Apex(P.) Ltd. (supra) on the ground that the questions raised before the Apex
Court were a question of jurisdiction. Therefore, the same was, in a sense,Court were a question of jurisdiction. Therefore, the same was, in a sense,
allowed to be raised for the first time even before the Hon’ble Supremeallowed to be raised for the first time even before the Hon’ble Supreme
Court. However, the matter was remanded to the Tribunal for a decision onCourt. However, the matter was remanded to the Tribunal for a decision on
the said questions.  the said questions.  

14. 14. In Veena Estate (P.) Ltd. vs. Commissioner of Income-tax6, the issueIn Veena Estate (P.) Ltd. vs. Commissioner of Income-tax6, the issue
of  prejudice  on  account  of  the  allegation  concerning  breach  of  naturalof  prejudice  on  account  of  the  allegation  concerning  breach  of  natural
justice was sought to be raised for the first time before the High Court.justice was sought to be raised for the first time before the High Court.
Since the issue of prejudice involved an investigation into facts and further,Since the issue of prejudice involved an investigation into facts and further,
since such an issue was never raised before the original authority or thesince such an issue was never raised before the original authority or the
first appellate authorities,  this  Court did not permit such an issue to befirst appellate authorities,  this  Court did not permit such an issue to be
raised for the first time in the High Court. raised for the first time in the High Court. 

15. 15. In  the  present  case,  as  was  agreed  by  Mr.  Suresh  Kumar  andIn  the  present  case,  as  was  agreed  by  Mr.  Suresh  Kumar  and
submitted by Mr. Mistri, there was no question of prejudice as such. Thesubmitted by Mr. Mistri, there was no question of prejudice as such. The
question,  at  the  highest,  was  whether  the  factum  of  the  merger  wasquestion,  at  the  highest,  was  whether  the  factum  of  the  merger  was
intimated to the  Assessing Officer  or  whether  the Assessing  Officer  wasintimated to the  Assessing Officer  or  whether  the Assessing  Officer  was
otherwise  aware  of  this  fact  before  making  the  impugned  assessmentotherwise  aware  of  this  fact  before  making  the  impugned  assessment
orders.  Mr.  Mistri  submitted  that  the  decision  in  Veena  Estate  (P.)  Ltd.orders.  Mr.  Mistri  submitted  that  the  decision  in  Veena  Estate  (P.)  Ltd.
(supra) was inapplicable, and Mr. Suresh Kumar also submitted that this(supra) was inapplicable, and Mr. Suresh Kumar also submitted that this
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decision could not apply to the facts of the present case, and therefore, hedecision could not apply to the facts of the present case, and therefore, he
did not cite the same.  did not cite the same.  

16. 16. The issue of whether the Appellant’s  case is fully covered by theThe issue of whether the Appellant’s  case is fully covered by the
decision  of  the  Hon’ble  Supreme  Court  in  Maruti  Suzuki  India  Limiteddecision  of  the  Hon’ble  Supreme  Court  in  Maruti  Suzuki  India  Limited
(supra) or whether the exceptions carved out in Mahagun Realtors Pvt. Ltd.(supra) or whether the exceptions carved out in Mahagun Realtors Pvt. Ltd.
(supra)  is  a  question  that  we  will  have  to  decide  once  the  additional(supra)  is  a  question  that  we  will  have  to  decide  once  the  additional
substantial question as proposed is framed. Mr. Suresh Kumar and Mr. Vipulsubstantial question as proposed is framed. Mr. Suresh Kumar and Mr. Vipul
Bajpayee tried to contend that the revenue case was covered by the decisionBajpayee tried to contend that the revenue case was covered by the decision
of Mahagun Realtors Pvt. Ltd. (supra). We propose to hear them on thisof Mahagun Realtors Pvt. Ltd. (supra). We propose to hear them on this
issue once the substantial question is framed.issue once the substantial question is framed.

17. 17. For  all  the  above  reasons,  we  are  satisfied  that  the  questionFor  all  the  above  reasons,  we  are  satisfied  that  the  question
proposed by Mr. Mistri is involved in these appeals, and therefore, we frameproposed by Mr. Mistri is involved in these appeals, and therefore, we frame
the  above  question  in  all  these  appeals.  If  answered  in  favour  of  thethe  above  question  in  all  these  appeals.  If  answered  in  favour  of  the
assesses, the question would go to the root of jurisdiction. assesses, the question would go to the root of jurisdiction. 

18. 18. After  framing  this  question,  we defer  the  hearing  to  27 JanuaryAfter  framing  this  question,  we defer  the  hearing  to  27 January
2025  so  that  the  counsel  for  the  parties  would  have  sufficient  time  to2025  so  that  the  counsel  for  the  parties  would  have  sufficient  time  to
address,  inter alia,  the additional  question that we have now framed inaddress,  inter alia,  the additional  question that we have now framed in
these appeals. List the matters on 27 January 2025 at 2:30 p.m. under thethese appeals. List the matters on 27 January 2025 at 2:30 p.m. under the
caption of part heard.caption of part heard.

8. We propose to adjudicate the jurisdictional substantial question ofWe propose to adjudicate the jurisdictional substantial question of

law which  was  permitted  by  our  order  dated  20  January  2025 andlaw which  was  permitted  by  our  order  dated  20  January  2025 and

which reads as under :which reads as under :

“Whether on the facts and circumstances of the case and in law, the“Whether on the facts and circumstances of the case and in law, the
assessment order under Section 143 (3) of the Act passed on a non-assessment order under Section 143 (3) of the Act passed on a non-
existent entity is bad in law, void ab-initio ?”existent entity is bad in law, void ab-initio ?”

9. The issue, therefore, which requires adjudication is whether theThe issue, therefore, which requires adjudication is whether the

assessment  order  with  regard  to  amalgamating  company  should  beassessment  order  with  regard  to  amalgamating  company  should  be

assessed  in  the  name  of  amalgamating  company  or  amalgamatedassessed  in  the  name  of  amalgamating  company  or  amalgamated

company post the amalgamation order ? company post the amalgamation order ? 

Assessment Year 1994-95Assessment Year 1994-95

10. We  propose  to  adjudicate  the  appeals  filed  by  RIL  for  theWe  propose  to  adjudicate  the  appeals  filed  by  RIL  for  the

assessment year 1994-95 being Appeal No.971 of 2007 and 970 of 2007assessment year 1994-95 being Appeal No.971 of 2007 and 970 of 2007

as the lead matter. as the lead matter. 

(i)   On 30 November 1994, return of income was filed by RPEL and(i)   On 30 November 1994, return of income was filed by RPEL and

RPPL declaring total income of Rs.2490/- and Rs.NIL respectively.RPPL declaring total income of Rs.2490/- and Rs.NIL respectively.
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On 11 January 1995, this Court approved the merger of RPEL andOn 11 January 1995, this Court approved the merger of RPEL and

RPPL with RIL w.e.f. 1 January 1995.  RPPL with RIL w.e.f. 1 January 1995.  

(ii)   On 30 November 1995, the original return filed by RPEL and RPPL(ii)   On 30 November 1995, the original return filed by RPEL and RPPL

was revised at Rs.2490/- and Rs.16,28,370/- respectively.  was revised at Rs.2490/- and Rs.16,28,370/- respectively.  

(iii)(iii) On 27  March 1997,  an  assessment  order  under  Section  143(3)On 27 March 1997,  an  assessment  order  under  Section  143(3)

came to be passed in the case of RPEL and RPPL assessing incomecame to be passed in the case of RPEL and RPPL assessing income

at  Rs.36,96,04,710/-  and  Rs.40,28,92,970/-  respectively.  Bothat  Rs.36,96,04,710/-  and  Rs.40,28,92,970/-  respectively.  Both

these assessment orders  have  been passed in the  name of  M/s.these assessment orders  have  been passed in the  name of  M/s.

Reliance  Reliance  Polyethylene  LimitedPolyethylene  Limited (‘RPEL’)  and  M/s.   (‘RPEL’)  and  M/s.  RelianceReliance

Polypropylene Limited (‘RPPL’).  Polypropylene Limited (‘RPPL’).  

(iv)(iv) The above assessment orders were challenged by filing an appealThe above assessment orders were challenged by filing an appeal

to the first appellate authority. In the appeal form, the name of theto the first appellate authority. In the appeal form, the name of the

appellant was mentioned as ‘RPEL’  (now merged with ‘RIL’) andappellant was mentioned as ‘RPEL’  (now merged with ‘RIL’) and

‘RPPL’ (now merged with ‘RIL’). ‘RPPL’ (now merged with ‘RIL’). 

(v)(v) On 13 February 2003, the Commissioner of Income-tax (Appeals)On 13 February 2003, the Commissioner of Income-tax (Appeals)

disposed of the above appeals. The appeal orders were passed indisposed of the above appeals. The appeal orders were passed in

the name of the name of RPEL and RPEL and RPPL.RPPL.

11. Being aggrieved by the order of the Commissioner of Income-taxBeing aggrieved by the order of the Commissioner of Income-tax

(Appeals), an appeal was filed to the Tribunal and in Form No.36, the(Appeals), an appeal was filed to the Tribunal and in Form No.36, the

name of the appellant was mentioned as ‘RPEL’ (now merged with ‘RIL’)name of the appellant was mentioned as ‘RPEL’ (now merged with ‘RIL’)

and ‘RPPL’ (now merged with ‘RIL’). and ‘RPPL’ (now merged with ‘RIL’). 

12. On 21 December 2006, the Tribunal passed a common order forOn 21 December 2006, the Tribunal passed a common order for

the  assessment  years  1994-95  and  1995-96  respectively.  The  above-the  assessment  years  1994-95  and  1995-96  respectively.  The  above-

referred order passed by the Tribunal is challenged by the assessee andreferred order passed by the Tribunal is challenged by the assessee and

the appeal is filed by RIL. In the body of the present appeal memo, thethe appeal is filed by RIL. In the body of the present appeal memo, the

name of the appellant is shown as ‘RIL’ (RPEL is now merged with RIL)name of the appellant is shown as ‘RIL’ (RPEL is now merged with RIL)

and ‘RIL’ (RPPL is now merged with RIL) respectively.  and ‘RIL’ (RPPL is now merged with RIL) respectively.  
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13. These appeals were numbered as ‘970 of 2007 and 971 of 2007’These appeals were numbered as ‘970 of 2007 and 971 of 2007’

and came to be admitted on 10 July 2008 on the substantial questionsand came to be admitted on 10 July 2008 on the substantial questions

of law referred to in the said order. of law referred to in the said order. 

14. As stated above,  this Court vide order dated 20 January 2025As stated above,  this Court vide order dated 20 January 2025

permitted the appellant-assessee to raise jurisdictional ground involvingpermitted the appellant-assessee to raise jurisdictional ground involving

substantial question of law, which is reproduced above.substantial question of law, which is reproduced above.

Submissions of the Appellant :Submissions of the Appellant :

15. Mr. Mistri, learned senior counsel for the appellant submits thatMr. Mistri, learned senior counsel for the appellant submits that

although  the  Assessing  Officer  was  aware  that  RPEL  and  RPPL  arealthough  the  Assessing  Officer  was  aware  that  RPEL  and  RPPL  are

merged with RIL, still the assessment order was passed in the name ofmerged with RIL, still the assessment order was passed in the name of

the non-existing entities RPEL and RPPL. It is his submission that after 1the non-existing entities RPEL and RPPL. It is his submission that after 1

January 1995, RPEL and RPPL ceased to exist on account of the mergerJanuary 1995, RPEL and RPPL ceased to exist on account of the merger

order and, therefore, any assessment order passed in the name of such aorder and, therefore, any assessment order passed in the name of such a

non-existing entity is void. Mr. Mistri submitted that on 17 Decembernon-existing entity is void. Mr. Mistri submitted that on 17 December

1996, pursuant to an application made by RPEL, the Assessing Officer1996, pursuant to an application made by RPEL, the Assessing Officer

adjusted the refund of RIL against the demand of RPEL and RPPL andadjusted the refund of RIL against the demand of RPEL and RPPL and

the very same officer on 27 March 1997 passed an assessment order inthe very same officer on 27 March 1997 passed an assessment order in

the name of non-existing entities. He, therefore, submitted that sincethe name of non-existing entities. He, therefore, submitted that since

the Assessing Officer was made aware about the amalgamation/merger,the Assessing Officer was made aware about the amalgamation/merger,

he ought not to have passed the order against the non-existing entitieshe ought not to have passed the order against the non-existing entities

namely, RPEL and RPPL. Mr. Mistri in support of his submissions, reliednamely, RPEL and RPPL. Mr. Mistri in support of his submissions, relied

upon the following decisions :-upon the following decisions :-

(I) (I) Principal  Commissioner  of  Income  Tax,  New  Delhi  Vs.Principal  Commissioner  of  Income  Tax,  New  Delhi  Vs.

Maruti Maruti Suzuki India Ltd.Suzuki India Ltd.11

(II)   Anokhi Realty (P) Ltd. Vs. Income-tax Officer(II)   Anokhi Realty (P) Ltd. Vs. Income-tax Officer22

(III) Adani Wilmar Ltd. Vs. Assistant Commissioner of Income-(III) Adani Wilmar Ltd. Vs. Assistant Commissioner of Income-

taxtax33

(IV) Gujarat High Court Inox Wind Energy Ltd. Vs. Assistant(IV) Gujarat High Court Inox Wind Energy Ltd. Vs. Assistant

1 (2019) 416 ITR 613

2 (2023) 153 taxman 275 (Gujrat) 
3 (2023) 150 taxman 178 (Gujrat) 
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Commissioner of Income-taxCommissioner of Income-tax44

(V)  Principal Commissioner of Income-tax Vs. GPT Sons (P)(V)  Principal Commissioner of Income-tax Vs. GPT Sons (P)

Ltd.Ltd.55

(VI) Pharmazell (India) (P.) Ltd. Vs. Add/Joint/Depty/ACIT/(VI) Pharmazell (India) (P.) Ltd. Vs. Add/Joint/Depty/ACIT/

ITO/ National Faceless Assessment CentreITO/ National Faceless Assessment Centre66

(VII) International Hospital Ltd. Vs. Deputy Commissioner of(VII) International Hospital Ltd. Vs. Deputy Commissioner of

Income-taxIncome-tax77

16. The appellant-assessee has also taken out an interim applicationThe appellant-assessee has also taken out an interim application

(Lodging  No.2250  of  2025  in  ITXA  No.  971  of  2007  and  Lodging(Lodging  No.2250  of  2025  in  ITXA  No.  971  of  2007  and  Lodging

No.2214 of 2025 in ITXA No. 970 of 2007).  These applications areNo.2214 of 2025 in ITXA No. 970 of 2007).  These applications are

made under Order XLI Rule 27 of the Code of Civil Procedure, 1908made under Order XLI Rule 27 of the Code of Civil Procedure, 1908

praying for additional documents to be taken on record in support ofpraying for additional documents to be taken on record in support of

the plea of the appellant-assessee that the fact of amalgamation wasthe plea of the appellant-assessee that the fact of amalgamation was

within the knowledge of the Assessing Officer. The documents consistswithin the knowledge of the Assessing Officer. The documents consists

of intimation under Section 143(1)of the Act, notes to computation ofof intimation under Section 143(1)of the Act, notes to computation of

income, letter addressed by assessee to Assessing Officer.  income, letter addressed by assessee to Assessing Officer.  

17. Mr.  Mistri,  learned  counsel  therefore  submitted  that  theMr.  Mistri,  learned  counsel  therefore  submitted  that  the

assessment orders passed against non-existing entities is bad in law andassessment orders passed against non-existing entities is bad in law and

void.void.

Submissions of the RespondentsSubmissions of the Respondents : :

18. Mr.  Suresh  Kumar  and  Mr.  Bajpayee,  learned  counsel  for  theMr.  Suresh  Kumar  and  Mr.  Bajpayee,  learned  counsel  for  the

respondents submitted that if the appellant-assessee had taken up therespondents submitted that if the appellant-assessee had taken up the

point  on  assessment  order  being  bad in  the  name of  amalgamatingpoint  on  assessment  order  being  bad in  the  name of  amalgamating

companies at the first available instance then the revenue could havecompanies at the first available instance then the revenue could have

taken  appropriate  proceedings  under  the  Act  for  assessing  thetaken  appropriate  proceedings  under  the  Act  for  assessing  the

amalgamated company ‘RIL’. He submits that he objects to the conductamalgamated company ‘RIL’. He submits that he objects to the conduct

4 (2023) 454 ITR 162 (Gujarat) 
5 ITA No.88 of 2022 (Delhi) dated 17 January 2025 
6 (2024) 161 taxman 484 (Madras) 
7 (2024) 167 taxman 317 (Delhi)
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of the appellant to raise this plea after nearly 3 decades by which timeof the appellant to raise this plea after nearly 3 decades by which time

the revenue may not be in a position to assess the income in the handsthe revenue may not be in a position to assess the income in the hands

of  the  amalgamated  company  ‘RIL’.  He  submits  that  the  appellant-of  the  amalgamated  company  ‘RIL’.  He  submits  that  the  appellant-

assessee has taken over all the liabilities as per the merger order of theassessee has taken over all the liabilities as per the merger order of the

amalgamating company and, therefore, cannot shrug off its obligationamalgamating company and, therefore, cannot shrug off its obligation

by taking such a belated plea. He further submits that the appellant-by taking such a belated plea. He further submits that the appellant-

assessee itself has in Form No.35 and 36 in the appeal memo mentionedassessee itself has in Form No.35 and 36 in the appeal memo mentioned

the name of the amalgamating company as the appellant.  He furtherthe name of the amalgamating company as the appellant.  He further

submits application for adjustment of refund of RIL is also on the lettersubmits application for adjustment of refund of RIL is also on the letter

head of the amalgamating company RPEL. He places reliance on thehead of the amalgamating company RPEL. He places reliance on the

decision of the Supreme Court in the case of decision of the Supreme Court in the case of PCIT (Central)-2 Vs. M/s.PCIT (Central)-2 Vs. M/s.

Mahagun Realtors (P) Ltd.Mahagun Realtors (P) Ltd.88 and contends that since the appellant never and contends that since the appellant never

raised this objection and conducted itself before all the authorities asraised this objection and conducted itself before all the authorities as

representing RPEL and RPPL, the appellant cannot contend otherwiserepresenting RPEL and RPPL, the appellant cannot contend otherwise

and  submit  that  the  assessment  orders  passed  are  void.  He  furtherand  submit  that  the  assessment  orders  passed  are  void.  He  further

submitted that this Court should follow the decision in the case of submitted that this Court should follow the decision in the case of M/s.M/s.

Mahagun  Realtors  (P)  Ltd.  Mahagun  Realtors  (P)  Ltd.  (supra)  (supra)  being  latter  decision  and  on  abeing  latter  decision  and  on  a

reading of various paragraphs of the said decision, reading of various paragraphs of the said decision, Maruti Suzuki’sMaruti Suzuki’s case case

should not be followed.  He, therefore, prayed that this question shouldshould not be followed.  He, therefore, prayed that this question should

be answered against the appellant-assessee.  be answered against the appellant-assessee.  

19. Mr. Suresh Kumar, learned counsel for the respondents stronglyMr. Suresh Kumar, learned counsel for the respondents strongly

objected to the interim applications being taken out by the appellant-objected to the interim applications being taken out by the appellant-

assessee for bringing documents on record to show that the Assessingassessee for bringing documents on record to show that the Assessing

Officer had knowledge of the merger. Officer had knowledge of the merger. 

Analysis & Conclusions Analysis & Conclusions :-:-

20. Before we adjudicate on the issue of jurisdiction, we propose toBefore we adjudicate on the issue of jurisdiction, we propose to

deal with the interim applications filed by the appellant-assessee-RIL fordeal with the interim applications filed by the appellant-assessee-RIL for

taking  on record  documents  to  show that  the  Assessing  Officer  wastaking  on record  documents  to  show that  the  Assessing  Officer  was

8 2022 443 ITR 194 (SC)
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aware  about  the  amalgamation  of  RPEL  and  RPPL  with  RIL  beforeaware  about  the  amalgamation  of  RPEL  and  RPPL  with  RIL  before

passing the assessment order. passing the assessment order. 

21. Section  260A(7)  of  the  Act  provides  that  save  as  otherwiseSection  260A(7)  of  the  Act  provides  that  save  as  otherwise

provided in this Act, the provisions of the Code of Civil Procedure, 1908provided in this Act, the provisions of the Code of Civil Procedure, 1908

(CPC) relating to appeals to the High Court shall,  as far as may be,(CPC) relating to appeals to the High Court shall,  as far as may be,

apply in the case of appeals under this section. In the Income-tax Act,apply in the case of appeals under this section. In the Income-tax Act,

there is no provision dealing with admission of additional evidence bythere is no provision dealing with admission of additional evidence by

the High Court under Section 260A of the Act. Therefore, we have tothe High Court under Section 260A of the Act. Therefore, we have to

examine the provisions of CPC. examine the provisions of CPC. 

22. Order XLI of the CPC deals with appeals from original decrees.Order XLI of the CPC deals with appeals from original decrees.

Rule  27  of  Order  XLI  of  CPC  deals  with  production  of  additionalRule  27  of  Order  XLI  of  CPC  deals  with  production  of  additional

evidence in Appellate  Court.  Order XLI Rule 27(1) provides that  theevidence in Appellate  Court.  Order XLI Rule 27(1) provides that  the

parties shall not be entitled to produce additional evidence, but if theparties shall not be entitled to produce additional evidence, but if the

circumstances prescribed in clauses (a),  (aa) and (b) exists  then thecircumstances prescribed in clauses (a),  (aa) and (b) exists  then the

Appellate Court may allow such evidence or document to be produced.Appellate Court may allow such evidence or document to be produced.

Order XLI Rule 27 reads as under:-Order XLI Rule 27 reads as under:-

““27. Production of additional evidence in Appellate Court27. Production of additional evidence in Appellate Court--

(1) The parties to an appeal shall not be entitled to produce additional(1) The parties to an appeal shall not be entitled to produce additional
evidence, whether oral or documentary, in the Appellate Court. But if-evidence, whether oral or documentary, in the Appellate Court. But if-

(a) the Court from whose decree the appeal is preferred has refused to(a) the Court from whose decree the appeal is preferred has refused to
admit evidence which ought to have been admitted, or admit evidence which ought to have been admitted, or 

[(aa)  the  party  seeking  to produce  additional  evidence,  establishes[(aa)  the  party  seeking  to produce  additional  evidence,  establishes
that notwithstanding the exercise of due diligence, such evidencethat notwithstanding the exercise of due diligence, such evidence
was not within his knowledge or could not, after the exercise ofwas not within his knowledge or could not, after the exercise of
due diligence, be produced by him at the time when the decreedue diligence, be produced by him at the time when the decree
appealed against was passed, or]appealed against was passed, or]

(b) the Appellate Court requires any document to be produced or any(b) the Appellate Court requires any document to be produced or any
witness to be examined to enable it to pronounce judgment, or forwitness to be examined to enable it to pronounce judgment, or for
any other substantial cause, the Appellate Court may allow suchany other substantial cause, the Appellate Court may allow such
evidence or document to be produced, or witness to be examined.evidence or document to be produced, or witness to be examined.

(2)  Whenever  additional  evidence  is  allowed  to  be  produced  by  an(2)  Whenever  additional  evidence  is  allowed  to  be  produced  by  an
Appellate Court, the Court shall record the reason for its admission.”Appellate Court, the Court shall record the reason for its admission.”
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23.  In the instant case before us, the documents which are sought to In the instant case before us, the documents which are sought to

be produced are be produced are inter-parteinter-parte documents and communications exchanged documents and communications exchanged

between the appellant-assessee and the respondent-revenue. There is nobetween the appellant-assessee and the respondent-revenue. There is no

dispute that these documents were filed with the Assessing Officer ordispute that these documents were filed with the Assessing Officer or

are generated by the revenue. Under clause (b) of Order XLI Rule 27,are generated by the revenue. Under clause (b) of Order XLI Rule 27,

the Appellate  Court  may allow additional  evidence if  it  requires anythe Appellate  Court  may allow additional  evidence if  it  requires any

document to be produced or any witness to be examined to enable it todocument to be produced or any witness to be examined to enable it to

pronounce judgment, or for any other substantial cause. In the instantpronounce judgment, or for any other substantial cause. In the instant

case, the issue which requires to be examined is whether in light of thecase, the issue which requires to be examined is whether in light of the

Supreme Court’s decision in the case of Supreme Court’s decision in the case of Maruti Suzuki India Ltd. (supra)Maruti Suzuki India Ltd. (supra)

and  Mahagun  Realtors  (P)  Ltd.  (supra),  and  Mahagun  Realtors  (P)  Ltd.  (supra),  the  Assessing  Officer  hadthe  Assessing  Officer  had

knowledge and was intimated about the fact of amalgamation of RPELknowledge and was intimated about the fact of amalgamation of RPEL

and  RPPL  with  RIL  before  the  assessment  order  was  passed.  If  theand  RPPL  with  RIL  before  the  assessment  order  was  passed.  If  the

answer is ‘yes’, then the assessment order passed in the name of RPELanswer is ‘yes’, then the assessment order passed in the name of RPEL

and  RPPL  is  void.  To  enable  this  Court  to  ascertain  whether  theand  RPPL  is  void.  To  enable  this  Court  to  ascertain  whether  the

Assessing Officer had knowledge of the amalgamation prior to passingAssessing Officer had knowledge of the amalgamation prior to passing

of  the  assessment  order,  the  documents  which  are  sought  to  beof  the  assessment  order,  the  documents  which  are  sought  to  be

produced as additional evidence would enable this Court to pronounceproduced as additional evidence would enable this Court to pronounce

its judgment on this issue and, therefore, the application made underits judgment on this issue and, therefore, the application made under

Order XLI Rule 27 is required to be allowed. It is also important to noteOrder XLI Rule 27 is required to be allowed. It is also important to note

that  for  the  assessment  year  1995-96,  the fact  of  amalgamation hasthat  for  the  assessment  year  1995-96,  the fact  of  amalgamation has

been mentioned in the assessment order itself. Therefore, even if for thebeen mentioned in the assessment order itself. Therefore, even if for the

other years, the additional evidence is not allowed, but the fact of theother years, the additional evidence is not allowed, but the fact of the

amalgamating company having ceased to exist from 1amalgamating company having ceased to exist from 1stst January 1995 is January 1995 is

a fact which would not change even for the other assessment year 1993-a fact which would not change even for the other assessment year 1993-

1994 for which the interim applications are filed. Therefore, looked at1994 for which the interim applications are filed. Therefore, looked at

from any  angle,  in  our  view,  for  the  reasons  mentioned  above,  thefrom any  angle,  in  our  view,  for  the  reasons  mentioned  above,  the

additional  evidence  is  permitted  to  be  produced  by  the  appellant-additional  evidence  is  permitted  to  be  produced  by  the  appellant-

assessee. assessee. 
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24. For the assessment year 1994-95, the order of  assessment wasFor the assessment year 1994-95, the order of  assessment was

made in the name of RPEL and RPPL on 27 March 1997.  It is relevantmade in the name of RPEL and RPPL on 27 March 1997.  It is relevant

to note that on 17 December 1996 i.e. prior to the assessment orderto note that on 17 December 1996 i.e. prior to the assessment order

being passed in the name of RPEL and RPPL, an intimation was issuedbeing passed in the name of RPEL and RPPL, an intimation was issued

in the case of RIL, i.e. amalgamated company for the assessment yearin the case of RIL, i.e. amalgamated company for the assessment year

1996-97  which  had  resulted  into  a  refund  of  approximately  Rs.451996-97  which  had  resulted  into  a  refund  of  approximately  Rs.45

crores. The said intimation records that the refund of RIL was adjustedcrores. The said intimation records that the refund of RIL was adjusted

against demand of RPEL and RPPL for the assessment years 1992-93,against demand of RPEL and RPPL for the assessment years 1992-93,

1993-94 and 1994-95. The officer issuing the intimation in the case of1993-94 and 1994-95. The officer issuing the intimation in the case of

RIL is  the  same officer  who had passed the assessment order  underRIL is  the  same officer  who had passed the assessment order  under

Section 143(3) of the Act in the case of RPEL and RPPL for assessmentSection 143(3) of the Act in the case of RPEL and RPPL for assessment

year 1994-95. The accounts and notes to computation of income filedyear 1994-95. The accounts and notes to computation of income filed

with  the  revenue  by  RIL  for  previous  year  ending  1995  relevant  towith  the  revenue  by  RIL  for  previous  year  ending  1995  relevant  to

assessment year 1995-96 on 30 November 1995 also disclose the fact ofassessment year 1995-96 on 30 November 1995 also disclose the fact of

amalgamation of RPEL and RPPL with RIL. The refund is adjusted on anamalgamation of RPEL and RPPL with RIL. The refund is adjusted on an

application  made  by  the  appellant-assessee.  In  our  view,  intimationapplication  made  by  the  appellant-assessee.  In  our  view,  intimation

under Section 143(1) of the Act is an  under Section 143(1) of the Act is an  inter-parteinter-parte document generated document generated

by  the  respondent-revenue  whereby  refund  of   the  amalgamatedby  the  respondent-revenue  whereby  refund  of   the  amalgamated

company  (RIL)  is  sought  to  be  adjusted  against  demand  of  thecompany  (RIL)  is  sought  to  be  adjusted  against  demand  of  the

amalgamating  companies  (RPEL  and RPPL).  This  document  and  theamalgamating  companies  (RPEL  and RPPL).  This  document  and  the

notes to computation of income are necessary documents for decidingnotes to computation of income are necessary documents for deciding

whether the revenue-respondent had knowledge of the amalgamation.whether the revenue-respondent had knowledge of the amalgamation.

In  our  view  the  objections  raised  by  the  respondent-revenue  onIn  our  view  the  objections  raised  by  the  respondent-revenue  on

admission of these documents cannot be sustained firstly because theseadmission of these documents cannot be sustained firstly because these

are  are  inter-parte  inter-parte  documents  and  intimation  is  generated  by  thedocuments  and  intimation  is  generated  by  the

respondent-revenue itself. There is no dispute that these documents arerespondent-revenue itself. There is no dispute that these documents are

on  record  of  the  respondent-revenue  and  the  contents  are  also  noton  record  of  the  respondent-revenue  and  the  contents  are  also  not

disputed. There is also no dispute about the fact of amalgamation anddisputed. There is also no dispute about the fact of amalgamation and

merger having taken place between RPEL and RPPL with RIL.  Thesemerger having taken place between RPEL and RPPL with RIL.  These

documents would be relevant for adjudicating upon the jurisdictionaldocuments would be relevant for adjudicating upon the jurisdictional
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ground  with  which  we  are  concerned.  Therefore,  the  interimground  with  which  we  are  concerned.  Therefore,  the  interim

applications  filed  in  ITXA  Nos.  971  of  2007  and  970  of  2007  areapplications  filed  in  ITXA  Nos.  971  of  2007  and  970  of  2007  are

allowed and the appellant-assessee is justified on relying upon the sameallowed and the appellant-assessee is justified on relying upon the same

in support of its submissions.  in support of its submissions.  

25. As stated by us above, the Assessing Officer who has passed theAs stated by us above, the Assessing Officer who has passed the

assessment orders for the assessment year 1994-95 on 27 March 1997assessment orders for the assessment year 1994-95 on 27 March 1997

had knowledge that RPEL and RPPL have merged with RIL. The dateshad knowledge that RPEL and RPPL have merged with RIL. The dates

are not disputed by the respondent-revenue of intimation and notes toare not disputed by the respondent-revenue of intimation and notes to

accounts and computation of income which are referred to hereinabove.accounts and computation of income which are referred to hereinabove.

The existence and contents of these documents are also not disputed.The existence and contents of these documents are also not disputed.

The  dates  of  these  documents  are  prior  to  the  assessment  orders.The  dates  of  these  documents  are  prior  to  the  assessment  orders.

Therefore, it can be safely concluded that the assessment orders haveTherefore, it can be safely concluded that the assessment orders have

been  passed  in  the  name of  RPEL  and RPPL  (non-existing  entities),been  passed  in  the  name of  RPEL  and RPPL  (non-existing  entities),

although the respondent-revenue had full knowledge that such entitiesalthough the respondent-revenue had full knowledge that such entities

did not exist.did not exist.

26. We are conscious that this plea is taken after almost 3 decades atWe are conscious that this plea is taken after almost 3 decades at

the stage of third appeal but for the reasons which we have stated inthe stage of third appeal but for the reasons which we have stated in

our order dated 20 January 2025, since it being a jurisdictional issueour order dated 20 January 2025, since it being a jurisdictional issue

going to the root of the matter, we cannot restrain ourselves from notgoing to the root of the matter, we cannot restrain ourselves from not

permitting and not adjudicating upon the same merely on the groundpermitting and not adjudicating upon the same merely on the ground

that such a plea is taken after almost 3 decades.that such a plea is taken after almost 3 decades.

27. The  plea  of  the  respondent-revenue  is  that  if  the  appeals  areThe  plea  of  the  respondent-revenue  is  that  if  the  appeals  are

allowed on this ground, then they may not be able to pass an order inallowed on this ground, then they may not be able to pass an order in

the name of the amalgamated entity-RIL on account of the limitationsthe name of the amalgamated entity-RIL on account of the limitations

provided  under  the  Act.  provided  under  the  Act.  Prima  facie,Prima  facie, we  do  not  agree  that  the we  do  not  agree  that  the

consequences  of  allowing  the  jurisdictional  plea  would  result  intoconsequences  of  allowing  the  jurisdictional  plea  would  result  into

depriving the revenue of assessing and passing an order in the name ofdepriving the revenue of assessing and passing an order in the name of

the  amalgamated  company-RIL  on  account  of  limitation.  There  arethe  amalgamated  company-RIL  on  account  of  limitation.  There  are
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sufficient provisions in the Act to take care of this situation based on thesufficient provisions in the Act to take care of this situation based on the

order passed by various authorities, for e.g. Sections 153(5), 153(6),order passed by various authorities, for e.g. Sections 153(5), 153(6),

150 etc. Revenue is free to take appropriate action, in accordance with150 etc. Revenue is free to take appropriate action, in accordance with

law, to give effect to the submissions of the appellant-assessee if the lawlaw, to give effect to the submissions of the appellant-assessee if the law

so permits. We may also note and accept that the consequence of theso permits. We may also note and accept that the consequence of the

appellant-assessee’s  submission  is  that  the  revenue  ought  to  haveappellant-assessee’s  submission  is  that  the  revenue  ought  to  have

assessed  and  passed  the  order  in  the  name  of  the  amalgamatedassessed  and  passed  the  order  in  the  name  of  the  amalgamated

company-RIL. If that be so, then the revenue is free to take appropriatecompany-RIL. If that be so, then the revenue is free to take appropriate

proceedings  under  the  Act  in  accordance  with  law for  assessing theproceedings  under  the  Act  in  accordance  with  law for  assessing the

amalgamated  company-RIL  since  the  appellant-assessee’s  submissionamalgamated  company-RIL  since  the  appellant-assessee’s  submission

impliedly admits that the assessment ought to have been done  in theimpliedly admits that the assessment ought to have been done  in the

name of RIL and not in the name of the amalgamating companies RPELname of RIL and not in the name of the amalgamating companies RPEL

and RPPL. and RPPL. 

28. The reliance placed by the respondent-revenue on the decision ofThe reliance placed by the respondent-revenue on the decision of

the Supreme Court in the case of the Supreme Court in the case of Mahagun Realtors (P) Ltd. (supra)Mahagun Realtors (P) Ltd. (supra) is is

distinguishable.  This  decision  was  rendered on 5 April  2022 and indistinguishable.  This  decision  was  rendered on 5 April  2022 and in

which the decision of the Supreme Court in the case of  which the decision of the Supreme Court in the case of  Maruti SuzukiMaruti Suzuki

India Ltd. (supra)India Ltd. (supra) was also considered. In the case of  was also considered. In the case of Mahagun RealtorsMahagun Realtors

(P) Ltd. (supra)(P) Ltd. (supra), after the merger order, return of income was filed in, after the merger order, return of income was filed in

the name of the amalgamating company. In the said return of income,the name of the amalgamating company. In the said return of income,

PAN of the amalgamating company was mentioned.  In the return ofPAN of the amalgamating company was mentioned.  In the return of

income, the date of incorporation of the amalgamating company wasincome, the date of incorporation of the amalgamating company was

mentioned and in  the  form of  return  of  income to  a  specific  querymentioned and in  the  form of  return  of  income to  a  specific  query

“Business Reorganization (a)……. (b) In case of amalgamated company,“Business Reorganization (a)……. (b) In case of amalgamated company,

write the name of amalgamating company” the reply mentioned waswrite the name of amalgamating company” the reply mentioned was

“NOT APPLICABLE”. The appeal before the Tribunal was also filed in“NOT APPLICABLE”. The appeal before the Tribunal was also filed in

the  name of  amalgamating  company.  It  was  on  these  facts  that  thethe  name of  amalgamating  company.  It  was  on  these  facts  that  the

Supreme Court observed that since the amalgamating company did notSupreme Court observed that since the amalgamating company did not

inform the revenue about the amalgamation but held out to the revenueinform the revenue about the amalgamation but held out to the revenue
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as if the amalgamating company is in existence, the Supreme Court didas if the amalgamating company is in existence, the Supreme Court did

not accept the submission made by the assessee that the proceedingsnot accept the submission made by the assessee that the proceedings

were taken against the non-existing company. In the present case beforewere taken against the non-existing company. In the present case before

us, the respondent-revenue has not pointed out how the facts in theus, the respondent-revenue has not pointed out how the facts in the

present  case  are identical  to  the  facts  of  present  case  are identical  to  the  facts  of  Mahagun Realtors  (P)  Ltd.Mahagun Realtors  (P)  Ltd.

(supra)(supra) which  was  the  basis  of  the  decision  of  the  Supreme Court. which  was  the  basis  of  the  decision  of  the  Supreme Court.

These  facts  are  absent  in  the  present  matter  before  us,  but  on  theThese  facts  are  absent  in  the  present  matter  before  us,  but  on  the

contrary  the  respondent-revenue  had  knowledge  about  thecontrary  the  respondent-revenue  had  knowledge  about  the

amalgamation/merger  as  observed  by  us  above  and,  therefore,  theamalgamation/merger  as  observed  by  us  above  and,  therefore,  the

decision of  decision of  Mahagun Realtors (P) Ltd. (supra)Mahagun Realtors (P) Ltd. (supra) is not applicable to the is not applicable to the

facts before us.  facts before us.  

29. We may observe that the Supreme Court in the case of We may observe that the Supreme Court in the case of MahagunMahagun

Realtors (P) Ltd. (supra)Realtors (P) Ltd. (supra) gives an indication of dissent from the decision gives an indication of dissent from the decision

in the case of in the case of Maruti Suzuki India Ltd. (supra)Maruti Suzuki India Ltd. (supra) but after giving such an but after giving such an

indication  does  not  dissent  from the  decision  in  the  case  of  indication  does  not  dissent  from the  decision  in  the  case  of  MarutiMaruti

Suzuki  India  Ltd.  (supra)Suzuki  India  Ltd.  (supra) but  on  facts  distinguishes  it  to  reject  the but  on  facts  distinguishes  it  to  reject  the

contentions of the assessee therein.contentions of the assessee therein.

30. We may, however, note that a reading of paragraph Nos.18 to 33We may, however, note that a reading of paragraph Nos.18 to 33

of the Hon’ble Supreme Court in the case of of the Hon’ble Supreme Court in the case of Mahagun Realtors (P) Ltd.Mahagun Realtors (P) Ltd.

(supra)  (supra)  does  indicate  that  the  Hon’ble  Supreme  Court  in  does  indicate  that  the  Hon’ble  Supreme  Court  in  MahagunMahagun

Realtors (P) Ltd. (supra)  Realtors (P) Ltd. (supra)  did not agree with the proposition that thedid not agree with the proposition that the

proceedings taken against the non-existing company would be void. Inproceedings taken against the non-existing company would be void. In

paragraph 32 of paragraph 32 of Mahagun Realtors (P) Ltd. (supra)Mahagun Realtors (P) Ltd. (supra), it is observed that, it is observed that

the legislative change, the legislative change, by way of introduction of by way of introduction of Section 2(1A), definingSection 2(1A), defining

“amalgamation” was not taken into account in the earlier decision of“amalgamation” was not taken into account in the earlier decision of

the  Hon’ble  Supreme  Court.  Further,  tax  treatment  in  the  variousthe  Hon’ble  Supreme  Court.  Further,  tax  treatment  in  the  various

provisions of the Act was not brought to the notice of this Court in theprovisions of the Act was not brought to the notice of this Court in the

previous  decisions.  In  paragraph  30  of  previous  decisions.  In  paragraph  30  of  Mahagun  Realtors  (P)  Ltd.Mahagun  Realtors  (P)  Ltd.
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(supra)(supra), the Hon’ble Supreme Court observed that the combined effect, the Hon’ble Supreme Court observed that the combined effect

of  of  Section  394(2)  of  the  Companies  Act,  1956,  Section  394(2)  of  the  Companies  Act,  1956,  Section  2(1A)  andSection  2(1A)  and

various other provisions of the  various other provisions of the  Income-tax Act, 1961 is that unlike aIncome-tax Act, 1961 is that unlike a

winding  up,  there  is  no  end  to  the  enterprise,  with  the  entity.  Thewinding  up,  there  is  no  end  to  the  enterprise,  with  the  entity.  The

enterprise in the case of amalgamation continues. In paragraph 18 ofenterprise in the case of amalgamation continues. In paragraph 18 of

Mahagun  Realtors  (P)  Ltd.  (supra)Mahagun  Realtors  (P)  Ltd.  (supra),  the  Hon’ble  Supreme  Court,  the  Hon’ble  Supreme  Court

observed  that  it  is  essential  to  look  beyond  the  mere  concept  ofobserved  that  it  is  essential  to  look  beyond  the  mere  concept  of

destruction of corporate entity which brings to an end or terminates anydestruction of corporate entity which brings to an end or terminates any

assessment proceedings. The Supreme Court further observed that thereassessment proceedings. The Supreme Court further observed that there

are analogies in civil law and procedure where upon amalgamation, theare analogies in civil law and procedure where upon amalgamation, the

cause of action or the complaint does not cause of action or the complaint does not per se  per se  cease – depending ofcease – depending of

course,  upon the  structure  and  objective  of  enactment.  It  is  furthercourse,  upon the  structure  and  objective  of  enactment.  It  is  further

observed that broadly, the quest of legal systems and courts has been toobserved that broadly, the quest of legal systems and courts has been to

locate if a successor or representative exists in relation to the particularlocate if a successor or representative exists in relation to the particular

cause or action, upon whom the assets might have devolved or uponcause or action, upon whom the assets might have devolved or upon

whom the liability in the event it is adjudicated, would fall. whom the liability in the event it is adjudicated, would fall. 

31. In our view after making various observations from paragraphsIn our view after making various observations from paragraphs

18 to 32, the Supreme Court in the case of 18 to 32, the Supreme Court in the case of Mahagun Realtors (P) Ltd.Mahagun Realtors (P) Ltd.

(supra)(supra) distinguishes  the  applicability  of  the  decision  in  the  case  of distinguishes  the  applicability  of  the  decision  in  the  case  of

Maruti  Suzuki  India Ltd.  (supra)Maruti  Suzuki  India Ltd.  (supra) to the facts before them which we to the facts before them which we

have already observed above. The subsequent decision of the Supremehave already observed above. The subsequent decision of the Supreme

Court in the case of Court in the case of Mahagun Realtors (P) Ltd. (supra)Mahagun Realtors (P) Ltd. (supra) does not dissent does not dissent

from the decision in the case of from the decision in the case of Maruti Suzuki India Ltd. (supra)Maruti Suzuki India Ltd. (supra) but the but the

observations made from paragraphs 18 to 32 do give an indication inobservations made from paragraphs 18 to 32 do give an indication in

that direction. However, the decision of various High Courts and thethat direction. However, the decision of various High Courts and the

decision of the Supreme Court in the case of  decision of the Supreme Court in the case of  Maruti Suzuki India Ltd.Maruti Suzuki India Ltd.

(supra)(supra) holds the field today and therefore we have to consider the holds the field today and therefore we have to consider the

effect of the decision in the case of effect of the decision in the case of Maruti Suzuki India Ltd. (supra)Maruti Suzuki India Ltd. (supra) to to

the facts of the present case.the facts of the present case.
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32. The  Supreme  Court  in  the  case  of  The  Supreme  Court  in  the  case  of  Maruti  Suzuki  India  Ltd.Maruti  Suzuki  India  Ltd.

(supra)(supra) in paragraph 19 has adverted to various facts of the assessee in paragraph 19 has adverted to various facts of the assessee

before them, which we propose to advert here for deciding whether thebefore them, which we propose to advert here for deciding whether the

case of the appellant falls within the facts of  case of the appellant falls within the facts of  Maruti Suzuki India Ltd.Maruti Suzuki India Ltd.

(supra)(supra)..

(i)(i) The income which was sought to be subjected to tax was of theThe income which was sought to be subjected to tax was of the

erstwhile entity prior to amalgamation. In the instant case beforeerstwhile entity prior to amalgamation. In the instant case before

us also the assessment order by which the demand is raised is inus also the assessment order by which the demand is raised is in

the name of the erstwhile entity.the name of the erstwhile entity.

(ii)(ii) Under the scheme of  amalgamation,  the amalgamated companyUnder the scheme of  amalgamation,  the amalgamated company

has  assumed  the  liabilities  of  the  amalgamating  company,has  assumed  the  liabilities  of  the  amalgamating  company,

including tax liabilities. This fact is also present in the case beforeincluding tax liabilities. This fact is also present in the case before

us.us.

(iii)(iii) The Supreme Court after referring to the decision in the case ofThe Supreme Court after referring to the decision in the case of

Saraswati  Industrial  Syndicate  Ltd.  (supra)  Saraswati  Industrial  Syndicate  Ltd.  (supra)  observed  that  theobserved  that  the

consequence  of  the  scheme  of  amalgamation  is  that  theconsequence  of  the  scheme  of  amalgamation  is  that  the

amalgamating company ceased to exist. In the instant case beforeamalgamating company ceased to exist. In the instant case before

us also, this would be the consequence insofar as RPEL and RPPLus also, this would be the consequence insofar as RPEL and RPPL

are concerned.are concerned.

(iv)(iv) Upon ceasing to exist, an entity cannot be regarded as a “person”Upon ceasing to exist, an entity cannot be regarded as a “person”

under Section 2(31) of the Act against whom an assessment orderunder Section 2(31) of the Act against whom an assessment order

can be passed. In the instant case before us also the amalgamatingcan be passed. In the instant case before us also the amalgamating

companies  are  RPEL  and  RPPL  which  have  ceased  to  exist  oncompanies  are  RPEL  and  RPPL  which  have  ceased  to  exist  on

account of amalgamation, but still the assessment order is passedaccount of amalgamation, but still the assessment order is passed

in the names of RPEL and RPPL.in the names of RPEL and RPPL.

(v)(v) The scheme of amalgamation in the present case before us wasThe scheme of amalgamation in the present case before us was

approved on 11 January 1995 with effect from 1 January 1995 byapproved on 11 January 1995 with effect from 1 January 1995 by
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the order of this Court and the assessment orders were passed afterthe order of this Court and the assessment orders were passed after

1 January 1995.1 January 1995.

(vi)(vi) Inspite  of  the  Assessing  Officer  being  aware  of  the  fact  ofInspite  of  the  Assessing  Officer  being  aware  of  the  fact  of

amalgamation,  the  assessment  order  was  passed  on  an  entityamalgamation,  the  assessment  order  was  passed  on  an  entity

which had ceased to exist.which had ceased to exist.

(vii)(vii) The assessment orders are passed in the name of RPEL and RPPLThe assessment orders are passed in the name of RPEL and RPPL

only without mentioning anything about RIL. This fact is identicalonly without mentioning anything about RIL. This fact is identical

to  to  Maruti  Suzuki’Maruti  Suzuki’s  s  case  whereas  in  case  whereas  in  Mahagun’s  Mahagun’s  case,  assessmentcase,  assessment

orders contained names of both amalgamating and amalgamatedorders contained names of both amalgamating and amalgamated

company.company.

33. In our view, the facts of the present appellant-assessee before usIn our view, the facts of the present appellant-assessee before us

are similar to the significant facts in the case of are similar to the significant facts in the case of Maruti Suzuki India Ltd.Maruti Suzuki India Ltd.

(supra)(supra) on the basis of which the Supreme Court has held that inspite of on the basis of which the Supreme Court has held that inspite of

the fact of the Assessing Officer being informed of the amalgamatingthe fact of the Assessing Officer being informed of the amalgamating

company  having  ceased  to  exist  as  a  result  of  the  scheme  ofcompany  having  ceased  to  exist  as  a  result  of  the  scheme  of

amalgamation, if the proceedings are initiated against the non-existingamalgamation, if the proceedings are initiated against the non-existing

companies,  then  such  proceedings  are  companies,  then  such  proceedings  are  void  ab  initiovoid  ab  initio although  the although  the

amalgamated company participated in the proceedings. In our view, inamalgamated company participated in the proceedings. In our view, in

the present case also although RIL-amalgamated company participatedthe present case also although RIL-amalgamated company participated

in the proceedings,  the respondent-revenue having knowledge of  thein the proceedings,  the respondent-revenue having knowledge of  the

amalgamation still passed an order in the name of the amalgamatingamalgamation still passed an order in the name of the amalgamating

companies which would make the assessment order dated 27 Marchcompanies which would make the assessment order dated 27 March

1997 1997 void ab initiovoid ab initio..

34. The appellant-assessee is justified in relying on the decisions ofThe appellant-assessee is justified in relying on the decisions of

the  High  Courts  of  Gujarat,  Calcutta,  Delhi  and  Madras,  which  arethe  High  Courts  of  Gujarat,  Calcutta,  Delhi  and  Madras,  which  are

referred  to  in  the  paragraph dealing  with  the  submissions  made  onreferred  to  in  the  paragraph dealing  with  the  submissions  made  on

behalf of the appellant-assessee. These have considered the decisions inbehalf of the appellant-assessee. These have considered the decisions in

the cases of the cases of Maruti Suzuki India Ltd. (supra) Maruti Suzuki India Ltd. (supra) and and Mahagun Realtors Pvt.Mahagun Realtors Pvt.
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Ltd. (Supra)Ltd. (Supra),, and have come to a conclusion that proceedings against and have come to a conclusion that proceedings against

non-existing entities are bad in law. In our view, the reliance placed onnon-existing entities are bad in law. In our view, the reliance placed on

these decisions by the appellant-assessee supports the submissions madethese decisions by the appellant-assessee supports the submissions made

by  them  on  the  proposition  that  the  proceedings  against  anby  them  on  the  proposition  that  the  proceedings  against  an

amalgamating company post the amalgamation orders are amalgamating company post the amalgamation orders are void ab initiovoid ab initio

if  the  revenue  had  knowledge  of  the  amalgamation  prior  to  theif  the  revenue  had  knowledge  of  the  amalgamation  prior  to  the

proceedings.proceedings.

35. In view of above, assessment orders dated 27 March 1997 passedIn view of above, assessment orders dated 27 March 1997 passed

by the Assessing Officer in the name of RPEL and RPPL is held to be badby the Assessing Officer in the name of RPEL and RPPL is held to be bad

in law and quashed and set aside and consequently all the proceedingsin law and quashed and set aside and consequently all the proceedings

before the appellate authorities would also stand quashed. In view ofbefore the appellate authorities would also stand quashed. In view of

above, question of law framed by our order dated 20 January 2025 isabove, question of law framed by our order dated 20 January 2025 is

answered in favor of the appellant-assessee and against the respondent-answered in favor of the appellant-assessee and against the respondent-

revenue and the appeals filed by the appellant-assessee for assessmentrevenue and the appeals filed by the appellant-assessee for assessment

year 1994-95 are allowed.year 1994-95 are allowed.

36. The revenue has also filed an appeal for assessment year 1994-95The revenue has also filed an appeal for assessment year 1994-95

against  the  order  of  the  Tribunal  which  arises  from the  assessmentagainst  the  order  of  the  Tribunal  which  arises  from the  assessment

orders  having  been  passed  on  27  March  1997.  These  appeals  areorders  having  been  passed  on  27  March  1997.  These  appeals  are

numbered  as  Income Tax  Appeal  No.6033  of  2010  and  Income  Taxnumbered  as  Income Tax  Appeal  No.6033  of  2010  and  Income  Tax

Appeal No.6099 of 2010. Since we have held that the assessment ordersAppeal No.6099 of 2010. Since we have held that the assessment orders

passed  on 27 March  1997 in  the  name of  amalgamating  companiespassed  on 27 March  1997 in  the  name of  amalgamating  companies

RPEL and RPPL are bad in law, the appeals filed by the respondent-RPEL and RPPL are bad in law, the appeals filed by the respondent-

revenue are required to be dismissed as being infructuous.revenue are required to be dismissed as being infructuous.

Assessment year 1995-96Assessment year 1995-96

37. Income  Tax  Appeal  Nos.722  and  723  of  2007  pertain  toIncome  Tax  Appeal  Nos.722  and  723  of  2007  pertain  to

assessment  year  1995-96 filed  by  the  appellant-assessee-RIL.  Incomeassessment  year  1995-96 filed  by  the  appellant-assessee-RIL.  Income

Tax Appeal  No.723 of 2007 relates  to RPEL and Income Tax AppealTax Appeal  No.723 of 2007 relates  to RPEL and Income Tax Appeal

No.722 deals with RPPL. No.722 deals with RPPL. 
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38. On 11 January 1995, amalgamation / merger order was passedOn 11 January 1995, amalgamation / merger order was passed

by  this  Court  merging  RPEL and RPPL with  RIL  with  effect  from 1by  this  Court  merging  RPEL and RPPL with  RIL  with  effect  from 1

January 1995. January 1995. 

39. On 30 November 1995, return of income was filed by RPEL andOn 30 November 1995, return of income was filed by RPEL and

RPPL for assessment year 1995-96. RPPL for assessment year 1995-96. 

40. On 27 February 1998, an assessment order came to be passedOn 27 February 1998, an assessment order came to be passed

under Section 143(3) of the Act in the case of RPEL and RPPL. In theunder Section 143(3) of the Act in the case of RPEL and RPPL. In the

said assessment order at page 2, paragraph 2, the Assessing Officer hassaid assessment order at page 2, paragraph 2, the Assessing Officer has

stated that the assessee companies merged with RIL with effect from 1stated that the assessee companies merged with RIL with effect from 1

January 1995 vide order passed by the Bombay High Court dated 11January 1995 vide order passed by the Bombay High Court dated 11

January 1995 and, therefore, total income of the assessee is computedJanuary 1995 and, therefore, total income of the assessee is computed

for the previous year from April 1994 to December 1994.for the previous year from April 1994 to December 1994.

41. Insofar  as  the  assessment  year  1995-96  is  concerned,  theInsofar  as  the  assessment  year  1995-96  is  concerned,  the

Assessing Officer in the assessment order itself has recorded the fact ofAssessing Officer in the assessment order itself has recorded the fact of

RPEL and RPPL have merged with RIL with effect from 1 January 1995.RPEL and RPPL have merged with RIL with effect from 1 January 1995.

42. The  Assessing  Officer  has  acknowledged  the  fact  that  he  wasThe  Assessing  Officer  has  acknowledged  the  fact  that  he  was

aware about the merger on the date of passing the assessment order.aware about the merger on the date of passing the assessment order.

Having observed so, in our view and for the reasons more elaboratelyHaving observed so, in our view and for the reasons more elaborately

stated  while  dealing  with  appeals  for  assessment  year  1994-95,  thestated  while  dealing  with  appeals  for  assessment  year  1994-95,  the

assessment orders passed for assessment year 1995-96 on 27 Februaryassessment orders passed for assessment year 1995-96 on 27 February

1998 in the name of the amalgamating companies RPEL and RPPL are1998 in the name of the amalgamating companies RPEL and RPPL are

void  and  bad  in  law.  Therefore,  the  assessment  orders  dated  27void  and  bad  in  law.  Therefore,  the  assessment  orders  dated  27

February  1998  are  quashed  and  set  aside.  Consequently,  the  appealFebruary  1998  are  quashed  and  set  aside.  Consequently,  the  appeal

orders pursuant to these assessment orders would also not survive. orders pursuant to these assessment orders would also not survive. 

43. The  appeals  of  the  appellant-assessee  are  allowed  and  theThe  appeals  of  the  appellant-assessee  are  allowed  and  the

question of law framed by this Court on 20 January 2025 is answered inquestion of law framed by this Court on 20 January 2025 is answered in

favour of the appellant-assessee and against the respondent-revenue.favour of the appellant-assessee and against the respondent-revenue.
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Assessment year 1993-94

44. Income  Tax  Appeal  No.1313  of  2007  and  Income  Tax  AppealIncome  Tax  Appeal  No.1313  of  2007  and  Income  Tax  Appeal

No.1380  of  2007  have  been  filed  by  the  appellant-assessee  for  theNo.1380  of  2007  have  been  filed  by  the  appellant-assessee  for  the

assessment year 1993-94. In these appeals, the appellant-assessee hasassessment year 1993-94. In these appeals, the appellant-assessee has

also taken out Interim Application Nos.2614 of 2025 and 2290 of 2025also taken out Interim Application Nos.2614 of 2025 and 2290 of 2025

respectively.  Income Tax Appeal No.1380 of 2007 pertains to RPEL andrespectively.  Income Tax Appeal No.1380 of 2007 pertains to RPEL and

Income Tax Appeal No.1313 of 2007 pertains to RPPL.Income Tax Appeal No.1313 of 2007 pertains to RPPL.

45. In December 1993, RPEL and RPPL filed their returns of incomeIn December 1993, RPEL and RPPL filed their returns of income

which  were  subsequently  revised  by  these  entities  on  30  Novemberwhich  were  subsequently  revised  by  these  entities  on  30  November

1994.1994.

46. On 11  January  1995,  pursuant  to  an  amalgamation  /  mergerOn 11  January  1995,  pursuant  to  an  amalgamation  /  merger

order passed by this Court, RPEL and RPPL merged with RIL with effectorder passed by this Court, RPEL and RPPL merged with RIL with effect

from 1 January 1995. from 1 January 1995. 

47. On 18 March 1996, an assessment order came to be passed in theOn 18 March 1996, an assessment order came to be passed in the

name of RPEL and RPPL. name of RPEL and RPPL. 

48. It  is  the  above assessment  orders  which are challenged in theIt  is  the  above assessment  orders  which are challenged in the

present appeal on the ground that the same having been passed in thepresent appeal on the ground that the same having been passed in the

name of non-existing entities, they are void.name of non-existing entities, they are void.

49. In the Interim Application taken out by the appellant-RIL, leave isIn the Interim Application taken out by the appellant-RIL, leave is

sought  of  this  Court  under  Order  XLI  Rule  27  of  the  Code  of  Civilsought  of  this  Court  under  Order  XLI  Rule  27  of  the  Code  of  Civil

Procedure, 1908 to bring on record Procedure, 1908 to bring on record inter-parte inter-parte documents between thedocuments between the

parties  to  demonstrate  that  the  Assessing  Officer  was  aware  of  theparties  to  demonstrate  that  the  Assessing  Officer  was  aware  of  the

amalgamation / merger order.amalgamation / merger order.

50. In our view, the documents consist of intimation under SectionIn our view, the documents consist of intimation under Section

143(1) of the Act and notes to accounts of computation of income filed143(1) of the Act and notes to accounts of computation of income filed
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along  with  the  return  of  income  with  the  respondent-revenue.  Inalong  with  the  return  of  income  with  the  respondent-revenue.  In

addition to these two documents, there is a letter dated 9 October 1995addition to these two documents, there is a letter dated 9 October 1995

filed by the appellant-RIL with the respondent requesting for adjustingfiled by the appellant-RIL with the respondent requesting for adjusting

the refund of RIL against the demand of the amalgamating companiesthe refund of RIL against the demand of the amalgamating companies

and also intimating the fact of the amalgamation. In our view, for theand also intimating the fact of the amalgamation. In our view, for the

reasons set out while dealing with assessment year 1994-95, thesereasons set out while dealing with assessment year 1994-95, these  inter- inter-

parteparte documents, existence and contents of which are not in dispute, documents, existence and contents of which are not in dispute,

are  allowed to  be  taken  on record  for  adjudicating  the  issue  raisedare  allowed to  be  taken  on record  for  adjudicating  the  issue  raised

before us. before us. 

51. The above documents clearly demonstrate that the respondent-The above documents clearly demonstrate that the respondent-

revenue was made aware about the amalgamation. This is evident fromrevenue was made aware about the amalgamation. This is evident from

the letter of 9 October 1995 and notes to the computation of incomethe letter of 9 October 1995 and notes to the computation of income

filed on 30 November 1995 which are much prior to the date of thefiled on 30 November 1995 which are much prior to the date of the

assessment order 18 March 1996. assessment order 18 March 1996. 

52. In our view, based on these two documents i.e.,  letter dated 9In our view, based on these two documents i.e.,  letter dated 9

October  1995  and  notes  to  computation  of  income  filed  on  30October  1995  and  notes  to  computation  of  income  filed  on  30

November 1995,  it  clearly demonstrates  that  the respondent-revenueNovember 1995,  it  clearly demonstrates  that  the respondent-revenue

was informed about the merger order and, therefore, although havingwas informed about the merger order and, therefore, although having

knowledge  of  the  entities  having  merged  with  RIL,  the  assessmentknowledge  of  the  entities  having  merged  with  RIL,  the  assessment

orders were made on 18 March 1996 in the name of the amalgamatingorders were made on 18 March 1996 in the name of the amalgamating

companies RPEL and RPPL. For the reasons stated above while dealingcompanies RPEL and RPPL. For the reasons stated above while dealing

with appeals for assessment years 1994-95, these assessment orders arewith appeals for assessment years 1994-95, these assessment orders are

required  to  be  quashed  and  set  aside  as  they  are  bad  in  law.required  to  be  quashed  and  set  aside  as  they  are  bad  in  law.

Consequently, the appeal orders would also not survive. The question ofConsequently, the appeal orders would also not survive. The question of

law framed on 20 January 2025 is therefore answered in favour of thelaw framed on 20 January 2025 is therefore answered in favour of the

appellant-assessee and against the respondent-revenue. appellant-assessee and against the respondent-revenue. 
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Writ Petition No.772 of 1999Writ Petition No.772 of 1999

53. Mr.  Mistri,  learned  senior  counsel  for  the  Petitioner  in  WritMr.  Mistri,  learned  senior  counsel  for  the  Petitioner  in  Writ

Petition No.772 of 1999 on instructions states that if the appeals of thePetition No.772 of 1999 on instructions states that if the appeals of the

appellant-assessee are allowed on the ground of jurisdiction and theappellant-assessee are allowed on the ground of jurisdiction and the

revenue’s  appeal  is  consequently  being dismissed as  infructuous,  therevenue’s  appeal  is  consequently  being dismissed as  infructuous,  the

cause/grievance raised in the writ petition would not survive and thecause/grievance raised in the writ petition would not survive and the

writ petition would become infructuous. writ petition would become infructuous. 

54. In view of the above statement, Writ Petition No.772 of 1999 isIn view of the above statement, Writ Petition No.772 of 1999 is

disposed of as being infructuous. Interim order, if any, passed in Writdisposed of as being infructuous. Interim order, if any, passed in Writ

Petition No.772 of 1999 would stand vacated.Petition No.772 of 1999 would stand vacated.

55. We may, once again clarify that we have allowed the appellant-We may, once again clarify that we have allowed the appellant-

assessee’s appeal only on the ground that assessment orders have beenassessee’s appeal only on the ground that assessment orders have been

passed in the name of the amalgamating companies by accepting thepassed in the name of the amalgamating companies by accepting the

submission  of  the  appellant-assessee  that  the  orders  could  not  havesubmission  of  the  appellant-assessee  that  the  orders  could  not  have

been made against  the  non-existing companies  post  amalgamation  /been made against  the  non-existing companies  post  amalgamation  /

merger, but result of this submission is that assessment order ought tomerger, but result of this submission is that assessment order ought to

have been and shall and should be passed in the name of amalgamatedhave been and shall and should be passed in the name of amalgamated

company RIL. We clarify that nothing in this order would preclude thecompany RIL. We clarify that nothing in this order would preclude the

revenue-  respondents  from  initiating  fresh  proceedings  against  therevenue-  respondents  from  initiating  fresh  proceedings  against  the

amalgamated company-RIL in accordance with law for assessing incomeamalgamated company-RIL in accordance with law for assessing income

in the hands of the amalgamated company. We further clarify that sincein the hands of the amalgamated company. We further clarify that since

we have quashed the assessment orders, the questions of law admittedwe have quashed the assessment orders, the questions of law admitted

by this Court in the years 2008 and 2013 in various appeals on merits isby this Court in the years 2008 and 2013 in various appeals on merits is

not adjudicated upon.not adjudicated upon.

56. To conclude,  the  appeals  and interim applications  filed by theTo conclude,  the  appeals  and interim applications  filed by the

appellant-assessee  for  assessment  year  1993-1994  to  1995-1996  areappellant-assessee  for  assessment  year  1993-1994  to  1995-1996  are
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allowed, consequently the appeals filed by the appellant-revenue for theallowed, consequently the appeals filed by the appellant-revenue for the

assessment year 1994-1995 and writ petition filed by the petitioner areassessment year 1994-1995 and writ petition filed by the petitioner are

rendered infructuous. rendered infructuous. 

(Jitendra S. Jain, J.) (M. S. Sonak, J.)
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