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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION
WRIT PETITION NO.12101 OF 2019

Rupee Nagar, Nigdi, Pune ....Petitioner
V/S

Grupo Antolin Pune (P) Ltd.
Ranjangaon, Taluka Shirur, Dist. Pune ....Respondent

Mr. Nitin A. Kulkarni with Mr. Ramchandra R. Muley and Mr. Avinash
Belge for the Petitioner.

Mr. Ishan Agrawal with Mr. Kush Khandelwal and Mr. Ashutosh Mishra
i/b Nyaayam Associates LLP for Respondent.

CORAM : SANDEEP V. MARNE, ]J.
RESERVED ON : 16 JULY 2026.
PRONOUNCED ON : 27 JULY 2026.

JUDGMENT:

1. Rule. Rule is made returnable forthwith. With the consent of the
learned counsel appearing for the parties, the Petition is taken up for

final hearing and disposal.

2. By this Petition, Petitioner has challenged the Awards dated 16
October 2018 and 19 June 2019 passed by the learned Member, Industrial
Tribunal, Pune, answering Reference (IT-2A-2) No.46 of 2013 in the

negative. Reference was at the instance of the Petitioner in connection
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with his demand for reinstatement in service by setting aside dismissal

order dated 9 August 2013.

3. Petitioner was employed in the factory of Respondent at MIDC,
Ranjangaon, Taluka Shirur, District Pune. While so working, Petitioner
was deputed to work at Respondent’s Warehouse at Chakan, Pune. For
traveling to the Warehouse at Chakan, Petitioner was paid transport
allowance of Rs. 3/- per km. Petitioner accordingly claimed transport
allowances for 60 km every day for onward and return journey from his
home at Nigdi, Pune to Chakan during January and February 2011. Later,
the Petitioner claimed transport allowance in respect of distance of 48
km during March 2011 to March 2012. Petitioner claims to have
discovered even shorter route and claimed transport allowance for
distance of 44 km during April 2012 to June 2012. It appears that a
verification of distance was carried out by the Respondent through Shri
Sanjaykumar Singh, Driver on 18 August 2012, who reported that one
way distance from Petitioner’s home to the warehouse at Chakan was

only 16.5 km.

4. Accordingly, a show-cause notice was issued on 17 September
2012 to the Petitioner alleging claiming of excess conveyance allowance
during January 2011 to June 2012 in respect of inflated distance.
Petitioner gave reply to the show-cause notice on 29 September 2012
and expressed remorse for the incident stating that the same arose out
of misunderstanding. On 28 January 2013, a charge-sheet was issued to
the Petitioner proposing to conduct an enquiry into the allegation of

excess drawl of conveyance allowance of Rs.17,868/-. Petitioner replied
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to the charge-sheet and denied the charges. Enquiry was conducted into
the charges in which the Petitioner participated. At the end of the
enquiry, report was submitted by the Enquiry Officer holding that the
charges were proved. Based on the report of the Enquiry Officer, Order
dated 9 August 2013 was passed dismissing the Petitioner from service.
Petitioner raised Reference under Section 2A (2) of the Industrial
Disputes Act, 1947 (ID Act) which was registered as Reference (IT-2A/2)
No.46 of 2013 before Industrial Tribunal at Pune. Petitioner filed his
Statement of Claim, which was resisted by Respondent by filing Written
Statement. Based on pleadings, the Industrial Tribunal framed
preliminary issues relating to fairness in the enquiry and perversity in
the findings of the Enquiry Officer. Petitioner examined himself as a
witness. The Industrial Tribunal passed order on preliminary issues on
16 October 2018 answering both the issues against the Petitioner and in
favour of the Respondent. The enquiry was held to be fair and proper
and the findings of the Enquiry Officer were held to be not perverse.
Petitioner thereafter led evidence on the issue of legality of punishment.
Respondent did not lead any evidence. By Award dated 19 June 2019, the
Industrial Tribunal has answered the Reference in the negative.
Aggrieved by Award dated 19 June 2019, the Petitioner has filed the

present Petition.

5. Mr. Kulkarni, the learned counsel appearing for the Petitioner
submits that the Industrial Tribunal has grossly erred in answering the
Reference in the negative. He submits that Petitioner has not committed
any misconduct. That the claim for conveyance allowance for 60 km was

based on initial longer route used by the Petitioner. That there are
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several routes for accessing the warehouse of the Respondent. That
immediately after securing knowledge of shorter route, Petitioner
claimed lesser conveyance allowance for only 48 km from March 2011
onwards. That he discovered another shorter route and claimed
allowance for 44 km from April 2012. That if the Petitioner had any mala
fide intention, he would not have voluntarily reduced the distance for
claiming conveyance allowance. That whatever conveyance allowance
was claimed by the Petitioner, was always sanctioned by the superior
officers. That other workers against whom similar misconduct was
alleged were let off and by accepting an apology, were reinstated in
service. That Petitioner has also tendered an apology, but is given
discriminatory treatment. That the Industrial Tribunal has not
considered the issue of proportionality of penalty. That the misconduct
proved against the Petitioner is not serious and stems out of difference
in computation of the distance in respect of various routes. That the
charge does not involve an act of misappropriation. He therefore submits
that the punishment is harsh and shockingly disproportionate to the
proved misconduct. He prays for setting aside the Award of the Industrial

Tribunal as well as the punishment of dismissal.

6. The Petition is opposed by Mr. Agrawal, the learned counsel
appearing for the Respondent. He submits that Petitioner is found guilty
of serious misconduct of misappropriation and therefore punishment of
dismissal is clearly warranted. He submits that the enquiry is held after
affording full opportunity of defence to the Petitioner. That the
misconduct is virtually admitted by the Petitioner and in any case,

proved by leading cogent evidence. That the Driver of Respondent has
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conducted verification of the distance in presence of the Petitioner. That
Petitioner has acted dishonestly by claiming excessive conveyance
allowance and has thereby caused financial loss to the employer. That
the case involves loss of faith and therefore the employer is justified in
keeping out a dishonest employee by dismissing him from service. He

relies on judgments of the Apex Court in Janatha Bazar (South Kanara

Central Co-operative Wholesale Stores Ltd.) and Ors. vs. Secretary,

Sahakari Noukarara Sangha and others’ and U.P. State Road

Transport Corporation vs. Suresh Chand Sharma’. He prays for

dismissal of the Petition.

7. Rival contentions urged on behalf of the parties now fall for my
consideration.
8. Petitioner faced the charge of claiming undue conveyance

allowance during the period from January 2011 to June 2012 by claiming
excessive distance of travel from his home to the warehouse. As observed
above, Petitioner was deputed at factory’s warehouse at Chakan for
performing the work of product assembly, quality/quantity and line
sequencing. As per company’s policy, transport allowance for traveling
to the warehouse by a two-wheeler at the rate of Rs.3/- per km was
payable to the Petitioner. Petitioner initially claimed conveyance
allowance in respect of 60 km for January to February 2011, which was
reduced to 48 km from March 2011 to March 2012 and was further
reduced to 44 km during April 2012 to June 2012. According to the
Respondent, the distance both ways was only 35 km. Petitioner was

initially issued a show-cause notice on 17 September 2012 and while

1 (2000) 7 SCC 517
2 Civil Appeal No.3086 of 2007, decided on 26 May 2010.
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denying the allegation he had expressed regret and had demanded
written instructions to avoid future misunderstandings by his letter

dated 29 September 2012, which reads thus:

31Maes &7 - 17/09/2012 IS 0 AT, T TG PRUITA 35T ThR FTHT
TRo ATE! T TSHHT TBR Dhaes IRFHSII (+H101 S5l 3MT8. 3T 3R S e A
ThRIETE e RIRT &h RId 3ATe.

Ht 7 TGRS 3720 fad) id 318 fh YT TATEed U+ &3 9R0 T Joed
99 Jo3T SR TaRauTd hosfauTd AT S0 e IR Td fHSUNR ATeT.

) SMUUT 3T A Rl Bl TS TPR IRFHIT HeosS] SIS Yl
EAREINSCICI

9. Thereafter the Respondent-employer issued chargesheet to

Petitioner on 28 January 2013 alleging charge against the Petitioner:

3ITIUT JATYUT ATEGH AT FH BRAT YT 37U BR o BT SHI (ST TS+)
fehesHicR 34 BId UUT 3TTU0 SIFERT 2099 I BgdR 099 & §o (ST IS)
eIy UTATSTMTO & e B I Haxd fha3IHeR & SR §H deel T8I 31 el
ezl RT SR el AT 099 T A 209R HEY 8¢ (WA IS)
TSSO GH PRIGAT GRATT DT, R el eI ST e Mo
f3es Bl 3 8¢ fPBHICR & UoT AR 3iTed I MR 39T Tlis 09 O A
2093 AR 8% (VTS ISH) ey UfARATM 5 Raar gRard Sosl. J 37T
TR WIS fheIfer SRagT 1P AR 2099 T I 093 T HUIhgT H ©
Q9L E ¢ (T HRT BIR IS SGHEC Urch) SIS T BRGUD DHo IGes hod| 318,

10. While responding to the charge-sheet, Petitioner denied the
charges, and took a defence that there were multiple routes to access the
warehouse and that the Petitioner initially used longer route to reach
the warehouse and as and when he discovered shorter routes, he claimed

allowance in respect of reduced distance.

11.  Inthe enquiry, the charge has been proved. As observed above, the
order on preliminary issues went against the Petitioner vide order dated
16 October 2018. Not much is argued by Mr. Kulkarni on the aspect of

fairness in the enquiry.
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12.  Coming to the aspect of perversity in the findings of the Enquiry
Officer, it is seen that the Respondent examined Shri Sanjaykumar
Tejnarayan Singh as its witness. The said witness had apparently
conducted the exercise of verification of distance on 18 August 2012. He
deposed that he took Petitioner to Chakan and after adjusting the trip

meter to ‘0’, he reached Petitioner’s house and deposed that the distance

was 16.5 km. However, he also deposed that "&=T ®ed T—dl g 2
fopr} I TSS BIAT 8. (if longcut is taken one side is 22 km). Thus, the witness
was not certain about the exact distance, and it appears that he gave
deposition about distance in respect of two routes. Even Enquiry Officer

has taken note of this aspect and has recorded following finding:

NS I NI AT Beh 95.4 fhAHIeR 8Idid 9 JIRUUBGT SR T
R T THHTT R fhesiHieR gidrd.”

(if straight route is taken only 16.5 km and if route of delinquent employee is used
it is 22 km one way)

13.  The report of the Enquiry Officer, I must say is sketchy. The

findings recorded by him are vague which are as under:

¢. TTEYTAH RIAERIS BRIGUATT HIGIRY] e, ARIAUAT HIAIR T TR
A SR} dhes Aes ANt GRIATH 3MTee™ o5 el TR HIFR A Gosr T
I FATETY e |1 dhes. T 7 FgUI0T 31 Higes Dl T Sl & J1fed il

M d NS T T AT fhodiHiey $F o, a9 AT TSR P> BIST

ffefare aveht. s i farre Saesean Jeis Jt SR alarmeff o,

Q. TCHTHHT T YPIeaNIes BRISTATAT T84T BT, STRIYTSIT HITTR AT IR
JAELATIHT TEUI0Y ATHRUTTIRT Uha! §Te HedT JGarT ATed! ATa!. SR g des
31T I ARIUHTT HFIR T IRa<T bes M8 T J I SFY ST TIHER it

ST TR IR IREcH I HERTT Hred

0. IRIUYFT HFFR T IeiH & TN SIS TGR T ST TR IS
PS5 FTETAR IRacH 3RTed™ H STRIYUHTT HFR Sft. 3Fd argget JT Qe 3.
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14.  The Enquiry Officer had both the figures of 16.5 km and 22 km
quoted by the witness Sanjaykumar Singh. It was Petitioner’s specific
defence that the route used by him involved distance of 22 km one way.
In that view of the matter, how the charge of claiming excess conveyance
allowance in respect of the period April 2012 to June 2012 is held to be
proved is difficult to comprehend. It becomes difficult to hold that
findings of the Enquiry Officer are supported by the evidence on record.
The evidence on the contrary appears to support Petitioner’s version of
availability of a route involving one-way distance of 22 km. Though
Petitioner has not seriously disputed the distance of 16.5 km verified by
the witness Sanjaykumar Singh, some weightage also needs to be given
to the deposition of the witness about distance of 22 km for alternate
route. Therefore, the whole of the charge cannot be held to be proved
and there is some evidence to disprove part of the charge relating to the
period April 2012 to June 2012, when Petitioner had claimed allowance
for distance of 44 km. Remaining part of the charge about distance of 60
km for January and February 2011 and distance of 48 km for March 2011
to March 2012 can be held to be proved.

15. Coming to the issue of proportionality of punishment, I have
already held that the charge in respect of period April 2012 to June 2012
is erroneously held to be proved in ignorance of the evidence of the
witness of distance of 22 km by alternate route. This leaves the charge in
respect of first two periods of January and February 2011 (60 km) and
March 2011 to March 2012 (48 km). Undoubtedly, there is a vast
difference between the distance figure of 44 km and first distance figure
of 60 km. Therefore, Petitioner can be held responsible for misleading

the Company in claiming transport allowance in respect of January and
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February 2012 for distance of 60 km. There is substantial difference of
about 16 km and when seen from the light of last claimed distance of 44
km by Petitioner himself, there is excess claim of about 35% by the

Petitioner for the two months of January and February 2011.

16.  So far as the second period from March 2011 to March 2012 is
concerned, the distance claim was 48 km and the excess is less than 10%.
Considering that transport allowance at the rate of Rs.3/- per km was
being paid, the excess claim was only Rs.12/- per day during March 2011
to March 2012. Substantial portion of that amount must have been spent
on purchase of fuel by the Petitioner. Thus, in respect of first two periods
also there are certain mitigating factors. Petitioner had also taken a
defence that there were multiple routes available to reach warehouse
and he was not aware of shorter routes. This is not to give a clean chit to
the Petitioner, but this can be considered as one of the mitigating

factors.

17. Mr. Agrawal has contended that charge of misappropriation is
proved against the Petitioner. I am unable to agree. The case involves
making of wrongful claim in respect of distance for transport allowance.
It appears that the Respondent itself was not sure about the exact
distance and went on sanctioning the claims for varied distances over a
period of time. The charge itself indicates that Respondent initially
objected to claim for distance of 60 km, after which Petitioner reduced it
to 48 km. The Respondent paid allowance for over a year for 48 km and
then brought to the notice of the Petitioner that even 48 km were

excessive. Petitioner thereafter brought the claim down to distance of 44
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km. Thus, while the Petitioner was not sure about the distance, even

Respondent appears to be unsure about the same.

18.  Petitioner had rendered about 13 years of service and it appears
that his past record was clean and unblemished. The case does not
involve misappropriation of funds of the employer or causing deliberate
financial loss to it. The charge basically relates to claiming wrongful
distance for transport allowance. This misconduct cannot be treated as
misappropriation of monies. Therefore, reliance of Mr. Agrawal on
judgment of Janatha Bazar (supra) becomes inapposite. In that case, the
employee concerned was found responsible for shortage of goods and
admissions were given that the goods were deliberately misappropriated
by sending the same to sales counter without keeping accounts. It is in
the light of this serious charge that the Apex Court held that the case did
not warrant display of sympathy by reinstating the employees in service.
In U.P. State Road Transport Corporation (supra) the charge proved
was about carrying 10 passengers in the bus by the conductor without
ticket but after recovering the fare from them. The charges thus clearly
involved misappropriation of funds. Both the judgments therefore would

have little application to the facts of the present case.

19. Considering the totality of circumstances, in my view, the
punishment of dismissal imposed on the Petitioner appears to be grossly
disproportionate to the proved misconduct. As observed above,
misconduct in respect of third period from April 2012 to June 2012 is not
proved. The misconduct in respect of the second period from March 2011
to March 2012 involves difference of just 4 km. It is only in respect of the
first period of January and February 2011 that the difference in distance

was substantial, but the claim for that period was in respect of only two
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months. Petitioner appears to have reduced the distance immediately
after an objection was raised by the Respondent. The Respondent also
needs to blame itself in sanctioning conveyance allowance for 48 and 44
km. The charge indicates that Respondent had objected to the distance
claimed by the Petitioner and after he reduced the distance, such
reduced distance was accepted by the Respondent. There thus appear to
be some mitigating factors in favour of the Petitioner, reducing the

seriousness of misconduct proved against him.

20.  Ordinarily, this Court would not have interfered with the quantum
of punishment as it is for the employer to choose the punishment to be
imposed for the proved misconduct. This Court cannot sit in appeal over
the judgment of the employer and hold that lesser punishment was
warranted for the proved misconduct. However, in the present case,
Respondent has chosen to impose the harshest possible punishment of
dismissal from the services of the Petitioner. Considering the nature of
charge proved against him coupled with existence of various mitigating
factors and clean past record, the punishment appears to be shockingly

disproportionate to the proved misconduct.

21. Though Petitioner has sought to introduce the case of other
similarly situated workers being reinstated on tendering of apologies,
this claim was neither pleaded in the Statement of Claim nor any
evidence was led by the Petitioner to prove the said claim. He did not
even name the employees who were allegedly reinstated. In cross-
examination, Respondent clearly denied the said case set up by the
Petitioner. It therefore becomes difficult to hold that any discretionary

treatment was meted out to the Petitioner.
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22. Having held that punishment imposed on the Petitioner is
shockingly disproportionate to the proved misconduct, the next issue
that arises for consideration is about the nature of relief that can be
granted in favour of the Petitioner. It appears that current age of the
Petitioner is about 46 years. He has worked for 13 long years with the
Respondent before he was terminated. He is not in service since 9 August
2013. Thus, for the last 13 long years, the Petitioner has lost track of the
work environment under the Respondent. The relationship between the
parties has also soured on account of pendency of litigation during last
13 years. Petitioner is also found to have committed some misconduct,
and he is not exonerated out of the charges. In such circumstances, I
deem it appropriate not to award reinstatement or backwages in favour
of the Petitioner even though I am of the view that punishment imposed
on him is shockingly disproportionate. Instead, it would be appropriate
to award lumpsum compensation to the Petitioner in lieu of
reinstatement and backwages. Considering the peculiar facts and
circumstances of the case, ends of justice would meet if Petitioner is
awarded lumpsum compensation of Rs. 8,00,000/- in lieu of

reinstatement and backwages.

23.  The Petition accordingly succeeds in part and I proceed to pass the

following order:

i) Award dated 19 June 2019 passed by the Presiding Officer,
Industrial Tribunal, Pune in Reference (IT-2A/2) No.46 of
2013 is set aside.
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ii)

iif)
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Dismissal of the Petitioner is held to be illegal and void.

Respondent shall pay to the Petitioner lumpsum
compensation of Rs. 8,00,000/- in lieu of reinstatement and

backwages.

Beyond compensation of Rs. 8,00,000/- Petitioner shall not
be entitled to any other service related benefits from the

Respondent.

The awarded compensation shall be paid to the Petitioner
within a period of two months, failing which awarded sum
shall carry interest at the rate of 8% per annum from the

date of expiry of the stipulated period.

With the above directions, Writ Petition is partly allowed. Rule is

made partly absolute. There shall be no order as to costs.

katkam

(SANDEEP V. MARNE, J.)
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